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Presidential Documents

Title 3—

The President

Executive Order 13182 of December 23, 2000

Adjustments of Certain Rates of Pay

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the laws cited herein,
it is hereby ordered as follows:

Section 1. Statutory Pay Systems. The rates of basic pay or salaries of
the statutory pay systems (as defined in 5 U.S.C. 5302(1)), as adjusted
under 5 U.S.C. 5303(a), are set forth on the schedules attached hereto and
made a part hereof:

(a) The General Schedule (5 U.S.C. 5332(a)) at Schedule 1;
(b) The Foreign Service Schedule (22 U.S.C. 3963) at Schedule 2; and

(c) The schedules for the Veterans Health Administration of the Department
of Veterans Affairs (38 U.S.C. 7306, 7404; section 301(a) of Public Law
102-40) at Schedule 3.

Sec. 2. Senior Executive Service. The rates of basic pay for senior executives
in the Senior Executive Service, as adjusted under 5 U.S.C. 5382, are set
forth on Schedule 4 attached hereto and made a part hereof.

Sec. 3. Executive Salaries. The rates of basic pay or salaries for the following
offices and positions are set forth on the schedules attached hereto and
made a part hereof:

(a) The Executive Schedule (5 U.S.C. 5312-5318) at Schedule 5;

(b) The Vice President (3 U.S.C. 104) and the Congress (2 U.S.C. 31)
at Schedule 6; and

(c) Justices and judges (28 U.S.C. 5, 44(d), 135, 252, and 461(a)) at Schedule
7.

Sec. 4. Uniformed Services. Pursuant to section 601 of Public Law 106-
398, the rates of monthly basic pay (37 U.S.C. 203(a)) for members of
the uniformed services and the rate of monthly cadet or midshipman pay
(37 U.S.C. 203(c)) are set forth on Schedule 8 attached hereto and made
a part hereof.

Sec. 5. Locality-Based Comparability Payments. (a) Pursuant to sections 5304
and 5304a of title 5, United States Code, locality-based comparability pay-
ments shall be paid in accordance with Schedule 9 attached hereto and
made a part hereof.

(b) The Director of the Office of Personnel Management shall take such
actions as may be necessary to implement these payments and to publish
appropriate notice of such payments in the Federal Register.

Sec. 6. Administrative Law Judges. The rates of basic pay for administrative
law judges, as adjusted under 5 U.S.C. 5372(b)(4), are set forth on Schedule
10 attached hereto and made a part hereof.

Sec. 7. Effective Dates. Schedule 8 is effective on January 1, 2001. The
other schedules contained herein are effective on the first day of the first
applicable pay period beginning on or
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Sec. 8. Prior Order Superseded. Executive Order 13144 of December 21,

1999, is superseded.
: X /M

THE WHITE HOUSE,
December 23, 2000.

Billing code 3195-01-P



82881

Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Presidential Documents

£€z9'¢€01
960°88
€GG'HL
989 ‘29
S0€'2S
0T9'LY
9zz'¢c¥y
€¥T’6¢
6€€SE
86L°TE
5£6’8¢2
20s’s2
ziL'zz
961’0¢
6T8°LTS

01

996 ‘00T
L€8's8
Iv9°2ZL
6L0°T9
796 ‘06§
68£ ‘9%
8TT‘ZY
6€1 /8¢
£y ‘vE
€86 ‘0¢
£08°LZ
8v8‘ve
0€1'22
6£9°6T
SLE'LTS

60€ ‘86
8LG'¢8
62L'0L
2LV '65
€296
89T'GS¥P
0T0’T¥®
GETLE
Lzs'ce
89170¢
TL0°LZ
y6T1’'v2
8¥S ‘12
ZZ1'61
9G€ LTS

26966
61€’18
L1889
G98°LS
Z82'87
LY6'EY
206 ‘6¢€
TET'9¢
129'zZ¢
€5€'62
6EE’9C
0rs ‘€2
996 ‘02
G09 ‘8T
p88°97

L

(To0oz ‘1 Azenuep 1933 J0 UO HutuuThsq
potaad Aed eorgeoridde 31saTI 9y3l JO Aep 3SITI SYj} UO 9ATIDSOIIH)

G66°26
090°6L
G506 ‘99
8GZ ‘95
196797
9ZL'Z¥%
v6L‘8¢
LZ1'G6¢
STL'IE
8€6'8¢2
L09 ‘G2
988722
p8e ‘0z
880“8T
$ 8TV ‘9Ts

9

8E€€ ‘06
T08°9L
€669
169'%G
009Gy
S0G ‘1Y
989°L¢E
£€2T'vE
608°0¢€
€TLLe
L8’
zee'ze
z08'61
TLGLT
6ET‘9TS

S

1897L8
Zvs 'L
180°¢€9
Pvo‘cs
662°'vY
8z 0V
8LG‘9¢
6T1°¢ce
£06 ‘62
806 ‘9Z
19872 4
8L671¢
02Z’61
SLE'LT
p99 76T

HINGIEHDS TYIHUNID--T JTNAIHOS

¥Z0’G8
£€8z'zL
69119
LER'TS
816‘ZH
£€90°6¢
0LV 'SE
GT1’2¢
L6682
£60°92
TIv’ce
vz6 ‘0z
8£9 8T
9Z6'91
€6T1°GTs

L9€’Z8
vzZo'oL
LSZ'6S
0£8‘6¥
LLS TV
Zve’Le
z9¢c‘ve
TTT'1¢
T160°8¢
8L2'G6Z
6L9'22
0Lz'0z2
96081
S6E91
6TLPTS

0TL’6L
G9L'LY
Sye'LS
£ze'8n
9€Z’0%
1299¢
pGz'ee
LOT0¢
S8T‘LZ
£€9% ‘¥Z
Ly6’12
91961
VLY LT
ST0‘91
vPZIVIS

w
—

O = N M <
o

(o)}

NS O~



ocz'ze £€60‘9¢ 62€'00 ZI1'S¥H Z29% 089 9LZ'29 968°9L 068'%6 £€29'¢01
162'1¢ z00‘s¢e PGT‘6¢€ 86L°¢CP 7668V 297109 LT9'¥%L L80‘Z6 €297¢01
08¢ ‘0¢ £86°¢¢ 10 ‘8¢ AAREAT GO9S ‘LY T0L’8S Pvv L G0% ‘68 £€29'¢01
S6v ‘62 €66 °Z¢ L06‘9¢ 8z 1Y 08T ‘9% 16696 vec‘oL 108°98 £€29'¢0T
9€9 82 zeo‘ze ze8'se 180°0% GE8'YY zee‘sg G682 ‘89 €LZ've €29°¢01
z08°LZ 660°T¢€ 88L‘FE v16 ‘8¢ 62G'¢cy 0ZL'€S 96299 8T8°18 7L6'00T
z66'92 €61°0¢ GLL'EE 08L“LE 19Z‘2h GGT ‘2GS G9€ ‘%9 GEP ‘6L £€0‘86
90Z'92 vI€‘6¢ T6L72¢ 089 ‘9¢ 0€0“1¥ 9€£9 708 16729 T2T'LL 8LT‘S6
Cvp’se 097’82 9¢8°1¢ Z19‘s¢ GE86¢E T9T ‘6% TL9‘09 GL8'VL 90¥% ‘26
z0L've 1€9°L2 606 °0€ GLS'PE GL9 '8¢ 62L'LY ¥06 ‘85 ¥69 ‘2L VTL'68
z286°¢€Z 928°9¢ 800‘0¢ L9G‘¢ce 8VG‘LE 6€€ 9V 88T ‘LS LLS 0L T0T'L8
y8z'cz S¥0‘9¢ PET'62 06S°2¢ GGy ‘9¢ 066°¥vh 2z5'gg 12589 b96 ‘98
50922 L8Z'GZ 987 ‘82 T79“1¢€ £6g£Ge 6L9°CY S06 ‘€S 92599 T0T‘Z8
L6128 055‘%Zs 2ov‘Les 6TL'0€ES AT A% LOV'C¥S Gee’zgs 88G%9% 0TL‘6LS
6 8 L 9 S 4 £ z T
SSeTD SSeTD mmmHO SSPTD mmmvHU SSeTD SSeTD mmm._..o SSeTD

O N <
L B B e TR o B |

— N <N O™~

Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Presidential Documents

82882

(100z ‘1 Aaenuep z23Je I0 UOC butuurbeoq
potasd Aed eygeoridde 3saTJ syl Jo Aep 3ISITI SY3 UO SATIOSIIH)

dINAIHDS FADIAYIS NOITJOI--Z HTNQHHOS



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Presidential Documents

82883

SCHEDULE 3--VETERANS HEALTH ADMINISTRATION SCHEDULES
DEPARTMENT OF VETERANS AFFAIRS

(Effective on the first day of the first applicable pay period

beginning on or after January 1, 2001)

Schedule for the Office of the Under Secretary for Health

(38 U.s.C. 7306)*

Deputy Under Secretary for Health
Associate Deputy Under Secretary for Health
Assistant Under Secretaries for Health

Minimum
Medical Directors . . . . + & v & v v e « «w « « . . . . 8107,365
Service Directors . . . e e e e e e e e e e e e e 93,486
Director, National Center
for Preventive Health . . . . . . . . . . . . « . . . 79,710
Physician and Dentist Schedule
Director Grade . . . . . . . . . « « « . « « « < . . . 593,486
Executive Grade . . . . . v v v v e e e e e e e e 86,324
Chief Grade . . . . . .« « « « v v v e e e e e e e e 79,710
Senior Grade. . . . . . . . e e e e e e e e e e e 67,765
Intermediate Grade. . . . . . .« . . .« o 4 40 e ... 57,345
Full Grade . . . . . . .« o . o o o 00 e e e e 48,223
Associate Grade . . . . . . . . .. a e e e e el 40,236

Clinical Podiatrist and Optometrist Schedule

Chief Grade . . . . . . . « « v v v v v v v v e e o o« . 879,710
Senior Grade. . . . . . . o 0 e e e d e e e e e e 67,765
Intermediate Grade. . . . . . . . .« .+ .« v 4 e e ... 57,345
Full Grade. . . . ¢ v o v v i e e e e e e e e e e e e 48,223
Associate Grade . . . . . . . 0 . 0 o4 e e e e e e e 40,236

Physician Assistant and Expanded-Function
Dental Auxiliary Schedule ****

Director Grade. . . . e e e e e e e e e e e e e .. 879,710
Assistant Director Grade. e 67,765
Chief Grade . . . . . . . . « « « v o o0 a0 e e 57,345
Senior Grade. . . . . . .« . v v u e e v e e e e e e e 48,223
Intermediate Grade. . . . . . . . . . . . . . . . ... 40,236
Full Grade. . . . . .« « « o v e e e e e e e e e e e e 33,254
Associate Grade . . . . . . . . v e e e v d e e e e e 28,6l6
Junior Grade. . . . .« . .« v v e e e e e e e e e e 24,463

* kK K

$135,370
129,659
125,837

Maximum
$121,683
116,102

116,102

$116,102
110,017
103,623
88,096
74,553
62,686
52,305

$103,623
88,0896
74,553
62,686
52,305

$103,623
88,096
74,553
62,686
52,305
43,226
37,202
31,798

*
* Kk
* Kk

This schedule does not apply to the Assistant Under Secretary for Nursing Programs
or the Director of Nursing Services. Pay for these positions is set by the Under

Secretary for Health under 38 U.S.C. 7451.

Pursuant to section 7404(d) (1) of title 38, United States Code, the rate of basic
pay payable to this employee is limited to the rate for level IV of the Executive

Schedule, which is $125,700.

Pursuant to section 7404(d) (2) of title 38, United States Code, the rate of basic
pay payable to these employees is limited to the rate for level V of the Executive

Schedule, which is $117,600.

Pursuant to section 301(a) of Public Law 102-40, these positions are paid
according to the Nurse Schedule in 38 U.S.C. 4107(b) as in effect on August 14,

1990, with subsequent adjustments.
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SCHEDULE 4--SENIOR EXECUTIVE SERVICE

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

ES-1 . . « « . . o . . . . . . 0 . 0 . v e v e e e . . . . 8109,100
ES=-2 . . . . . . . o . . .0 0 e e e e e e e e e e e e o 114,200
ES-3 . . . .« .« . . . . . . 0 .0 0 e e e e e e e e e o s 119,400
ES-4 . . . . . . . . . o e e e el e e e e e e e e oo . 125,500
ES-5 . . . . . . . . o o o o e e 0 e e e e e e e e e e e o 125,700
ES-6 . . . . . . . . 0 . . 0 .0 . v e e e e e e e e o o . .o125,700

SCHEDULE 5--EXECUTIVE SCHEDULE

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

level I . . . . « « ¢ ¢ v 4 e v i e e e e e e e e e« v . . 8lb1,200
level II . . . . .« & « v v @ v v « « v « « 4w e v v« < <« . . 145,100
level ITII. . . . . .« ¢ v v o« v v w « v v « « « < W« W« e W« « . 133,700
level IV . . . . . . o « v v v v 4 v i i e e e e e e e e o . 125,700
level V. . . o o . 0 e e e e e e el e e e e e e e e e o e 117,600

SCHEDULE 6--VICE PRESIDENT AND MEMBERS OF CONGRESS

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

Vice President . . . . . . . . . . « . « < 4« « « « < <« . . . 8186,300
Senators . . . e e e e e e e e« . . 145,100
Members of the House of Representatlves e« + « « « « . . . 145,100
Delegates to the House of Representatives. . . . . . . . . . 145,100
Resident Commissioner from Puerto Rico . . . . . . . . . . . 145,100
President pro tempore of the Senate. . . . . v . .« . 161,200
Majority leader and minority leader of the Senate .« . <« . 161,200
Majority leader and minority leader of the House

of Representatives . . . e o« e e e e« « o . 161,200
Speaker of the House of Representatlves e+« « + .« . . . 186,300

SCHEDULE 7--JUDICIAL SALARIES

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

Chief Justice of the United States . . . . . . . . . . . . . $186,300
Associate Justices of the Supreme Court. . . . . . . . . . . 178,300
Circuit Judges . . . . . . . . . . « v « « v & < v <« < . . . 153,900
District Judges. . . . e« « « « « <« . . 145,100

Judges of the Court of Internatlonal Trade e + « « « « <« « . 145,100
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SCHEDULE 8-PAY OF THE UNIFORMED SERVICES (PAGE 3)

Part II-RATE OF MONTHLY CADET OR MIDSHIPMAN PAY

The rate of monthly cadet or midshipman pay authorized by section 203(c) of

title 37,

Note:

United States Code, 1is $600.00.

As a result of the enactment of sections 602-604 of Public Law
105-85, the National Defense Authorization Act for Fiscal Year
1998, the Secretary of Defense now has the authority to adjust the
rates of basic allowances for subsistence and housing. Therefore,
these allowances are no longer adjusted by the President in
conjunction with the adjustment of basic pay for members of the
uniformed services. Accordingly, the tables of allowances
included in previous orders are not included here.
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SCHEDULE 9--LOCALITY-BASED COMPARABILITY PAYMENTS

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

Locality Pay Areal Rate
Atlanta, GA . . . . . . . o oo e e e e e e e e 8.66%
Boston-Worcester-Lawrence, MA-NH-ME-CT-RI . . . . . . . . 12.13%
Chicago-Gary-Kenosha, IL-IN-WI . . . . . . . . . . . . . 13.00%
Cincinnati-Hamilton, OH-KY-IN . . . . . . . . . . . . . . 10.76%
Cleveland-Akron, OH . . . . . .« .« .+ « v v v v v W« e oo 9.17%
Columbus, OH . . . e e e e e e e e e e e e e e e 9.61%
Dallas-Fort Worth, TX . . . . . . . . . . « . « « « « . . 9.71%
Dayton-Springfield, OH . . . . . . . . . . « . . . . . . 8.60%
Denver-Boulder-Greeley, CO . . . . . . . . . . . . . . . 11.90%
Detroit-Ann Arbor-Flint, MI . . . . . . . . . . . . . . . 13.14%
Hartford, CT PO e e e e e e e e e e e e 12.65%
Houston-Galveston- Brazorla, TX . . ... e 16.66%
Huntsville, AL . . . . . . o « o o« o . oo e 8.12%
Indianapolis, IN . . . . . . . . . .« . o 0 e e 0. e 7.89%
Kansas City, MO-KSs . . . Ce e e e e e e 8.32%
Los Angeles-Riverside- Orange County, CA . . . . . . . . . 14.37%
Miami-Fort Lauderdale, FL . . . . . . . . . . . . . . . . 11.09%
Milwaukee-Racine, WI . . e e e e e 8.91%
Minneapolis-St. Paul, MN-WI . . . . . . 10.30%
New York-Northern New Jersey-Long Island NY NJ CT PA . . 13.62%
Orlando, FL . e e e e e 7.71%
Philadelphia- Wllmlngton Atlantlc Clty, PA-NJ-DE-MD . . . 10.80%
Pittsburgh, PA . . . . . . . . . . . L L. ..o 8.54%
Portland-Salem, OR-WA . . . . . . . . . . + « « « « « . . 10.32%
Richmond-Petersburg, VA . . . . . . . . . . . . . . . .. 8.60%
Sacramento-Yolo, CA . . . . . . . . . . . .« . « .« < . . . 10.73%
St. Louis, MO-IL . . . . . . .« .« « v e u e e e e 8.00%
San Diego, CA . . . . Coe e e e oo ... .. 11.31%
San Francisco-Oakland-San Jose, CA . . . . . . . . . . . 16.98%
Seattle-Tacoma-Bremerton, WA . . . . . . . . . . . . . . 10.45%
Washington-Baltimore, DC-MD-VA-WV . . . . . . . . . . . . 10.23%
Rest of U.S. e e e e e e e e e e e e e e e e e 7.68%

SCHEDULE 10-ADMINISTRATIVE LAW JUDGES

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

AL~3/A . . . . « . v o i i e e e e e e e e e e e ... . . . 882,100
AL=3/B . « o i e e e e e e e e e e e e e e e e 88,300
AL=3/C .« o o e e e e e e e e e e e e e e e 94,700
AL-3/D . . . . « .+« « 4 i v v w4 e 4w e e e . . . . 101,000
AL-3/E . . . . « v v « « v v v e v v e w e e e 4.+ < . . 107,300
AL-3/F . . « . v « v « v« v 4« 4« i+ o . o . . < . . . . . 113,600
AL-2 . . . .+« « . . v 4 e 4w o e . . . . . . . . . . . 120,000
AL-1 . . . . . . . . . . .0 0. v i e e e s d e e w e . . . 125,700

'Locality Pay Areas are defined in 5 CFR 531.603.

[FR Doc. 00-33450 Filed 12-28-00; 8:45 am]
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Presidential Documents

Executive Order 13183 of December 23, 2000

Establishment of the President’s Task Force on Puerto Rico’s
Status

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including Public Law 106-346, it
is hereby ordered as follows:

Section 1. Policy. It is the policy of the executive branch of the Government
of the United States of America to help answer the questions that the
people of Puerto Rico have asked for years regarding the options for the
islands’ future status and the process for realizing an option. Further, it
is our policy to consider and develop positions on proposals, without pref-
erence among the options, for the Commonwealth’s future status; to discuss
such proposals with representatives of the people of Puerto Rico and the
Congress; to work with leaders of the Commonwealth and the Congress
to clarify the options to enable Puerto Ricans to determine their preference
among options for the islands’ future status that are not incompatible with
the Constitution and basic laws and policies of the United States; and
to implement such an option if chosen by a majority, including helping
Puerto Ricans obtain a governing arrangement under which they would
vote for national government officials, if they choose such a status.

Sec. 2. The President’s Task Force on Puerto Rico’s Status. There is estab-
lished a task force to be known as “The President’s Task Force on Puerto
Rico’s Status” (Task Force). It shall be composed of designees of each
member of the President’s Cabinet and the Co-Chairs of the President’s
Interagency Group on Puerto Rico (Interagency Group). The Task Force
shall be co-chaired by the Attorney General’s designee and a Co-Chair of
the Interagency Group.

Sec. 3. Functions. The Task Force shall seek to implement the policy set
forth in section 1 of this order. It shall ensure official attention to and
facilitate action on matters related to proposals for Puerto Rico’s status
and the process by which an option can be realized. It shall provide advice
and recommendations on such matters to the President and the Congress.
It shall also provide advice and recommendations to assist the Executive
Office of the President in fulfilling its responsibilities under Public Law
106-346 to transfer funding to the Elections Commission of the Common-
wealth of Puerto Rico for public education on and a public choice among
options for Puerto Rico’s future status that are not incompatible with the
Constitution and the basic laws and policies of the United States.

Sec. 4. Report. The Task Force shall report on its actions to the President
not later than May 1, 2001, and thereafter as needed but not less than
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annually on progress made in the determination of Puerto Rico’s ultimate

status.

THE WHITE HOUSE,
December 23, 2000.

[FR Doc. 00-33451
Filed 12-28-00; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Revision of Delegations of Authority

AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: This document amends the
delegations of authority from the
Secretary of Agriculture to other General
Officers and agency heads to delegate to
the Director, Hazardous Materials
Management Group authority to carry
out certain duties related to hazardous
materials management.

EFFECTIVE DATE: December 29, 2000.
FOR FURTHER INFORMATION CONTACT:
Thomas Fox, Attorney, Office of the
General Counsel, United States
Department of Agriculture, Room 3351
South Building, Washington, DC 20250,
(202) 720-6715.

SUPPLEMENTARY INFORMATION: On
January 15, 1999, the Secretary of
Agriculture established the USDA
Hazardous Materials Policy Council
(Council) to direct the USDA Hazardous
Materials Management and Federal
Facilities Compliance Program
(Program). By Memorandum dated April
14, 1999, the Secretary decided to
strengthen the Program within the
Department by assigning to the Counsel
lead responsibility for hazardous
materials management and Federal
facilities compliance. Also, the
Secretary directed that the executive
director of the Council serve as the
Director of the Hazardous Materials
Management Group, the group that acts
as technical and program staff to the
Council. The decision was based upon
the fact that the Department had a
decentralized arrangement for the
implementation of the program and
needed to improve coordination among
the agencies of the Department. This

final rule delegates responsibilities to
the director of the Hazardous Materials
Management Group.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed rule
making and opportunity for comment
are not required.

Further, because this rule relates to
internal agency management, it is
exempt from the provisions of Executive
Order No. 12866 and No. 12988. In
addition, this action is not a rule as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601, et seq.), and thus is
exempt from provisions of that act.
Finally, this action is not a rule as
defined in 5 U.S.C. 804, and thus does
not require review by Congress.

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

Accordingly, 7 CFR Part 2 is amended
as follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority citation for Part 2 is
revised to read as follows:

Authority: 5 U.S.C. 301; Reorganization
Plan No. 2 of 1953; 3 CFR 1949-1953 Comp.,
p. 1024.

Subpart D—Delegations of Authority to
Other General Officers and Agency
Heads

2. Section 2.25 is added in subpart D
to read as follows:

§2.25 Director, Hazardous Materials
Management Group.

(a) The following delegations of
authority are made by the Secretary of
Agriculture to the Director, Hazardous
Materials Management Group.

(1) Serve as Executive Director of the
USDA Hazardous Materials Policy
Council.

(2) Represent USDA is consulting or
working with the Environmental
Protection Agency (EPA), the Council
on Environmental Quality, the Domestic
Policy Council, and others to develop
policies relating to hazardous materials
management and Federal facilities
compliance.

(3) Monitor, review, evaluate, and
oversee hazardous materials

management program activities and
compliance Department-wide.

(4) Monitor, review, evaluate, and
oversee USDA agency expenditures for
hazardous materials management
program accomplishments.

(5) Coordinate for the USDA
Hazardous Materials Policy Council the
presentation of the USDA Hazardous
Waste Management appropriation
budget request to the Office of
Management and Budget (OMB) and
Congress.

(6) Prepare for the USDA Hazardous
Materials Policy Council the hazardous
materials management program budget
and accomplishment reports to
Congress, OMB, and EPA and take a
lead role in the preparation of replies to
Congressional injuries.

(7) Represent USDA on the National
Response Team on hazardous spills and
oil spills pursuant to the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C.
9601, et seq.); the Clean Water Act, as
amended (33 U.S.C. 1251, et seq.); Oil
Pollution Act, as amended (33 U.S.C.
2701, et seq.); Executive Order 12580, 3
CFR, 1987 Comp., p. 193; Executive
Order 12777, 3 CFR, 1991 Comp., p.
351, and the National Contingency Plan,
40 CFR Part 300.

(8) Approve disbursements from the
New World Mine Response and
Restoration Account, approve the New
World Mine Response and Restoration
Plan, and make quarterly reports to
Congress under Sections 502(d) and (f)
of Title V of the Department of the
Interior and Related Agencies
Appropriations Act of 1998, Public Law
105-83.

(9) Provide program leadership and
oversight for USDA compliance with
applicable pollution control laws and
executive orders, including Executive
Order 13148, Greening of the
Government Through Leadership in
Environmental Management.

(10) Ensure that the Hazardous
Materials Management Program
Department-wide is accomplished with
regard to, and in compliance with,
Executive Order 12898, Federal Actions
to Address Environmental Justice in
Minority Populations and low-Income
Populations.

(11) Take such action as may be
necessary, with the affected agency head
and with the concurrence of the General
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Counsel, including issuance of
administrative orders and agreements
with any person to perform any
response action under sections 106(a)
and 122 (except subsection (b)(1)) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C.
9606(a), 9622), pursuant to sections
4(c)(3) and 4(d)(3) of Executive Order
12580, as amended by Executive Order
13016.

(12) Receive administrative support
from the Assistant Secretary for
Administration.

(b) [Reserved]

Dated: December 14, 2000.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 00—32405 Filed 12—28-00; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1439

RIN 0560-AG33

Livestock Indemnity Program for
Contract Growers

AGENCIES: Commodity Credit
Corporation, USDA.

ACTION: Final rule.

SUMMARY: This rule implements
provisions of the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2001 (the 2001 Act)
related to the Livestock Indemnity
Program for Contract Growers (LIP-CG).
That statute amended the time period
during which eligible losses could have
occurred and the Commodity Credit
Corporation (CCC) is publishing this
rule to extend the availability of benefits
under LIP-CG to include benefits for
livestock losses incurred during the
period January 1, 2000 through February
7, 2000. Other provisions of the Act will
be implemented under separate rules.
DATES: Effective December 27, 2000.
ADDRESSES: Comments should be
mailed to: Sharon Biastock, Production,
Emergencies, and Compliance Division,
Farm Service Agency (FSA), U.S.
Department of Agriculture, 1400
Independence Ave., SW., Washington,
DC 20250-0540, telephone (202) 720-
6336, Stop 0517; e-mail address:
sharon_ biastock@wdc.fsa.usda.gov.
Comments can be inspected in Room
4093, South Building, U.S. Department
of Agriculture, 1400 Independence Ave.,
SW., Washington, DC, between 7:30

a.m. and 4:30 p.m., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Sharon Biastock, Price Support
Division, Farm Service Agency (FSA),
U.S. Department of Agriculture, 1400
Independence Ave., SW., Washington,
DC 20250-0540, telephone (202) 720—
6336, Stop 0517; e-mail address:
sharon_ biastock@wdc.fsa.usda.gov.

SUPPLEMENTARY INFORMATION:

Notice and Comment

CCC published a final rule
implementing the LIP-CG on June 8,
2000 at 65 FR 36550, as provided by the
Omnibus Consolidated Appropriations
Act, 2000 (Pub. L. 106-113), which
added funding to the emergency
livestock assistance provided by section
802 of the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2000 (Pub. L. 106—
78) and authorized its use for emergency
assistance to contract growers during
1999. Section 824 of Public Law 106-78
required that the regulations necessary
to implement the livestock assistance
provisions be issued as soon as
practicable and without regard to the
notice and comment provisions of 5
U.S.C. 553 or the Statement of Policy of
the Secretary of Agriculture (the
Secretary) effective July 24, 1971 (36 FR
13804) relating to notices of proposed
rulemaking and public participation in
rulemaking. The 2001 Act amended
Public Law 106-113 to extend the time
frame for losses compensable under
LIP-CG, and thus supercedes the
existing regulations. Because this rule
merely amends the regulations
previously published as a final rule
exempt from notice and comment,
Congress intended for the statutory
amendment to the program and the
necessary regulatory amendments to be
similarly exempt. These provisions are
thus issued as final.

Executive Order 12866

This rule is issued in conformance
with Executive Order 12866 and has
been determined to be significant and
has been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because USDA is
not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
Environmental Impact Statement is
needed.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988.
The provisions of this rule preempt
State laws to the extent such laws are
inconsistent with the provisions of this
rule. Before any judicial action may be
brought concerning the provisions of
this rule, the administrative remedies
must be exhausted.

Unfunded Mandates Reform Act of
1995

The provisions of Title II of the
Unfunded Mandates Reform Act of 1995
are not applicable to this rule because
USDA is not required by 5 U.S.C. 553
or any other provision of law to publish
a notice of proposed rulemaking with
respect to the subject matter of this rule.
Further, in any case, these provisions do
not impose any mandates on state, local
or tribal governments, or the private
sector.

Small Business Regulatory Enforcement
Fairness Act of 1996

As discussed in the earlier section on
Notice and Comment, section 824 of
Public Law 106-78 required that the
regulations necessary to implement the
emergency livestock assistance
provisions be issued as soon as
practicable and without regard to the
notice and comment provisions of 5
U.S.C. 553 or the Statement of Policy of
the Secretary of Agriculture effective
July 24, 1971 (36 FR 13804) relating to
notices of proposed rulemaking and
public participation in rulemaking.
Section 824 also required that the
Secretary use the provisions of section
808 of the Small Business Regulatory
Enforcement Fairness Act (SBREFA) (5
U.S.C. 808), which provides that a rule
may take effect at such time as the
agency may determine if the agency
finds for good cause that public notice
is impracticable, unnecessary, or
contrary to the public purpose, and thus
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does not have to meet SBREFA’s normal
requirement for a 60-day delay for
Congressional review of a major rule
before it can go into effect. The 2001 Act
amended the LIP-CG provisions of
Public Law 106-113, which authorized
the program under the general
emergency livestock assistance
provisions of Public Law 106-78, and
therefore this rule merely amends
regulations previously published as a
final rule for which the Secretary was
required to use the “good cause”
provision provided in § 801 of SBREFA.
Congress intended for the “good cause”
provision to be used for the statutory
amendment to the program and the
necessary regulations as well.
Additionally, this rule is not considered
a major rule under SBREFA.
Accordingly, because the rule affects the
incomes of agricultural producers who
have been hit hard by natural disasters,
it would be contrary to the public
interest to delay this rule and they are
issued as final and are effective
immediately.

Paperwork Reduction Act

Section 824 of Public Law 106-78
required that the regulations necessary
to implement livestock assistance be
promulgated without regard to 44 U.S.C.
chapter 35 (the Paperwork Reduction
Act (PRA)). This means that the normal
60-day public comment period and
OMB approval of the information
collections required by this rule are not
required before the regulations may be
made effective. The 2001 Act amended
the LIP-CG provisions of Public Law
106—113, which authorized the program
under the general emergency livestock
assistance provisions of Public Law
106-78, and therefore this rule merely
amends regulations previously
published as a final rule that were
exempt from the PRA. Congress
intended for these regulations to be
exempt as well. However, the 60-day
public comment period and OMB
approval under the provisions of the
PRA are still required after the rule is
published.

Background

Section 805 of the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2000 (Pub. L. 106—
78) gave the Secretary the authority to
spend $325 million of CCC funds to
compensate livestock producers for
losses incurred during 1999.
Subsequently, the Omnibus
Consolidated Appropriations Act, 2000
(Pub. L. 106—113) gave the Secretary the
authority to spend an additional $10
million of CCC funds to compensate

“persons who raise livestock owned by
other persons for income losses
sustained with respect to livestock
during 1999. * * *” CCC thus
published a final rule implementing the
LIP-CG on June 8, 2000 at 65 FR 36550.
Subsequently, because the entire $10
million authorized by Public Law 106—
113 was not spent, and because there
were additional losses that occurred in
January of 2000, the 2001 Act amended
Public Law 106-113 by striking “during
1999” and inserting “from January 1,
1999, to February 7, 2000.” This final
rule announces and carries out that
statutory amendment.

For losses that occurred during 1999
the prior rule required producers to
apply for benefits before May 1, 2000,
and this amended rule does not affect
the deadline that existed for losses that
occurred during 1999. However, this
rule announces a new sign-up period for
the producers who suffered losses that
occurred during the period of January 1,
2000, through February 7, 2000.
Producers so affected will have to apply
at their local USDA Service Center prior
to January 26, 2001. All other program
requirements remain unchanged.
Accordingly, this rule announces the
new loss period and the application
period for those producers. This final
rule also corrects the statutory authority
for Part 1439.

List of Subjects in 7 CFR Part 1439

Animal feeds, Disaster assistance,
Livestock, Pasture, Reporting and record
keeping requirements.

For the reasons set out in the
preamble, 7 CFR part 1439 is amended
as set forth below.

PART 1439—EMERGENCY LIVESTOCK
ASSISTANCE

1. The authority citation is revised to
read as follows:

Authority: 7 U.S.C. 1427a; 15 U.S.C. 714 et
seq.; Sec 1103 Pub. L. 105-277, 112 Stat.
2681-42—44; Pub. L. 106-31, 113 Stat. 57;
Pub. L. 106-78, 113 Stat. 1135; Pub. L. 106—
113, 113 Stat. 1501; Sec. 257 Pub. L. 106—
224, 114. Stat. 358; Secs. 802, 806, & 813 Pub.
L. 106-387, 114 Stat. 1549.

Subpart E—Livestock Indemnity
Program for Contract Growers

2. Revise §1439.401 to read as
follows:

§1439.401 Applicability.

This subpart sets forth the terms and
conditions of the Livestock Indemnity
Program for Contract Growers. Under
Title I of the Omnibus Consolidated
Appropriations Act, 2000 (Pub. L. 106—
113; 113 Stat. 1501), the Secretary is

specifically authorized to use $10
million to provide assistance to persons
who raise livestock owned by other
persons for income losses sustained
with respect to livestock during 1999 if
the Secretary finds that such losses are
the result of natural disasters. Section
802 of the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2001 (Pub. L. 106—
387; 114 Stat. 1549) amended the
Omnibus Consolidated Appropriations
Act, 2000, to cover losses that occurred
during the period January 1, 2000
through February 7, 2000. Accordingly,
this subpart provides for benefits to be
paid to eligible producers who
sustained a loss of income directly
attributed to a reduction in the
production of livestock and livestock
products from livestock that were
entirely owned by others, due to or as
a result of natural disasters that
occurred from January 1 through
February 7, 2000 in areas for which a
Presidential or Secretarial Declaration
was approved. Producers in contiguous
counties that were not designated as a
disaster area in their own right are not
eligible for benefits under this part.
Benefits will be provided with respect
to eligible livestock where the death
occurred in the disaster area during
January 1 through February 7, 2000
where the death was reasonably related
to the disaster that prompted the
disaster declaration as determined by
the Deputy Administrator for Farm
Programs, or designee. The livestock
had to be in possession of the applicant
during the time in which the disaster
occurred.

3. Revise §1439.404 to read as
follows:

§1439.404 Application period.

(a) For losses that occurred during
1999, a request for benefits under this
subpart must be submitted to CCC at the
county FSA office serving the county
where the loss occurred. All requests for
benefits and supporting documentation
must be filed in the county FSA office
by May 1, 2000, or such other date as
established by CCC.

(b) For losses that occurred during the
period January 1, 2000 through February
7, 2000, a request for benefits under this
subpart must be submitted to CCC at the
county FSA office serving the county
where the loss occurred. All requests for
benefits and supporting documentation
must be filed in the county FSA office
by January 26, 2001, or such other date
as established by CCC.

(c) Data furnished by the applicants
will be used to determine eligibility for
program benefits. Furnishing the data is
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voluntary; however, without such data,
program benefits will not be approved
or provided.

Dated: December 22, 2000.
Keith Kelly,
Executive Vice President, Commodity Credit
Corporation.
[FR Doc. 00-33382 Filed 12—27-00; 11:05
am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94

[Docket No. 00-079-1]

Certification of Beef From Argentina

AGENCY: Animal and Plant Health
Inspection Service.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations governing the importation of
fresh (chilled or frozen) beef from
Argentina by adding a requirement that
Argentina certify that the beef does not
come from animals that have ever been
in specified areas along Argentina’s
borders with Paraguay, Brazil, Bolivia,
and Uruguay. We are taking this action
as an emergency measure to protect the
livestock of the United States from foot-
and-mouth disease.

DATES: This interim rule was effective
July 15, 2000. We invite you to
comment on this docket. We will
consider all comments that we receive
by February 27, 2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to: Docket No. 00—-079-1,
Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road, Unit 118, Riverdale, MD 20737—
1238.

Please state that your comment refers
to Docket No. 00—-079-1. You may read
any comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have

commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Masoud Malik, Senior Staff
Veterinarian, Technical Trade Services,
National Center for Import and Export,
VS, APHIS, 4700 River Road Unit 38,
Riverdale, MD 20737-1231; (301) 734—
8364.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation of certain
animals and animal products into the
United States in order to prevent the
introduction of various animal diseases,
including rinderpest, foot-and-mouth
disease (FMD), African swine fever, hog
cholera, and swine vesicular disease.
These are dangerous and destructive
diseases of ruminants and swine.
Section 94.1 of the regulations lists
regions of the world that are declared
free of rinderpest or free of both
rinderpest and FMD. Rinderpest or FMD
exists in all regions of the world not
listed. Argentina is not listed in § 94.1;
however, § 94.1(a)(1) references § 94.21,
which provides for the importation of
fresh (chilled or frozen) beef from
Argentina under certain conditions.
Section 94.4 provides for the
importation of cured or cooked meat
from regions where rinderpest or FMD
exists, except for cured or cooked beef
from Argentina that meets the
requirements for the importation of
fresh (chilled or frozen) beef as provided
in §94.21.

Prior to the effective date of this
interim rule, § 94.21 allowed the
importation of fresh (chilled or frozen)
beef from Argentina if, among other
things, FMD had not been diagnosed in
Argentina within the previous 12
months. In addition, beef from
Argentina that was cured or cooked
other than in accordance with the
provisions of § 94.4 was allowed
importation into the United States if the
beef met the import conditions for fresh
(chilled or frozen) beef as provided in
§94.21. However, on or about July 22,
2000, cattle from a neighboring country
were illegally imported into Argentina,
and on August 16, 2000, Argentina
confirmed that one of the imported
animals was infected with FMD.

Before August 2000, the last reported
case of FMD in Argentina was in April
1994. Argentina stopped vaccinating
cattle for FMD in April 1999.

In response to the confirmation of the
FMD diagnosis in August 2000,

Argentina issued a voluntary ban on
beef exports and initiated other
measures to control the spread of the
disease. Additionally, the United States
Department of Agriculture issued a
temporary hold on the importation of all
beef from Argentina that had been
authorized to be imported under
§94.21. During late September and early
October 2000, a tripartite delegation
consisting of representatives from the
United States, Canada, and Mexico
visited Argentina to assess the FMD
situation. After extensive inspection and
evaluation, the tripartite delegation
concluded that Servicio Nacional de
Sanidad y Calidad Agroalimentaria
(SENASA) had acted promptly and
effectively to eliminate the FMD
infection. A copy of the site visit report
is available for review in our reading
room (see ADDRESSES for location and
hours of operation) and at http://
www.aphis.usda.gov/vs/reg-
request.html.

Further, Veterinary Services staff
members of the Animal and Plant
Health Inspection Service (APHIS)
produced a risk analysis document to
explore the potential FMD risks
associated with importing beef from
Argentina under the limitations set in
§94.21. This report concluded that the
August 2000 outbreak of FMD, which
resulted from the illegal movement of
animals into Argentina from a bordering
country, had been quickly detected and
contained. This report also noted that
there is no evidence that Argentina is
not in compliance with any of the
requirements listed at § 94.21 and that
Argentina is developing additional
safeguards against the risks associated
with the illegal movement of animals
into Argentina from bordering countries.
A copy of the risk analysis is available
for review in our reading room (see
ADDRESSES for location and hours of
operation) and at http://
www.aphis.usda.gov/vs/reg-
request.html.

In consideration of SENASA’s prompt
action and the conclusions of the risk
analysis, we plan to allow beef imports
to resume from Argentina under § 94.21,
with the following additional provisions
contained in this interim rule. This
interim rule requires an authorized
veterinary official of the Government of
Argentina to certify that the beef being
exported to the United States is not from
an animal that has ever been in
specified areas along Argentina’s
borders with Paraguay, Brazil, Bolivia,
and Uruguay. These areas are described
in a new paragraph (n) of §94.21, and
maps showing the border areas may be
viewed at http://www.aphis.usda.gov/
vs/reg-request.html. We believe this
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additional measure will ensure that beef
imported from Argentina under § 94.21
continues to present a negligible risk of
being contaminated with the FMD virus.

This interim rule also revises current
§94.21(1) to clarify that an authorized
veterinary official must certify on the
meat inspection certificate
accompanying the meat that all
provisions of § 94.21 have been met.
Currently, § 94.21(1) specifies only “an
authorized official.” However, we
believe it is necessary for a veterinarian
to certify the provisions of § 94.21 have
been met.

Although we are adding a
requirement that an authorized
veterinary official of the Government of
Argentina certify that fresh (chilled or
frozen) beef exported to the United
States is not from areas designated in
§ 94.21(n), we recognize that SENASA
responded immediately to the detection
of the disease by imposing restrictions
on the movement of animals from the
affected areas and by initiating other
measures to eradicate the disease. At the
time of publication of this interim rule,
it appears that the outbreak is well
controlled. Because of SENASA'’s efforts
to ensure that FMD does not spread
beyond the previously affected areas, we
intend to reassess the situation in
accordance with the standards of the
Office International des Epizooties
(OIE). As part of that reassessment
process, we will consider all comments
received on this interim rule. This
future reassessment will determine
whether it is necessary to revise the
areas designated in § 94.21(n), and,
additionally, whether it is necessary to
continue requiring an authorized
veterinary official of the Government of
Argentina to certify that fresh (chilled or
frozen) beef exported to the United
States is not from areas designated in
§94.21(n), or whether we can remove
this additional certification
requirement.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the
introduction of FMD into the United
States. Under these circumstances, the
Administrator has determined that prior
notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this rule
effective less than 30 days after
publication in the Federal Register. We
are making this action effective
retroactively to July 15, 2000, because
we believe that an effective date that is
1 week prior to the reported illegal
importation of cattle will ensure that
fresh (chilled or frozen) beef imported

into the United States from Argentina is
not from animals that were exposed to
FMD. The effective date is necessary to
prevent the introduction of FMD into
the United States.

We will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. This document will
include a discussion of any comments
we receive and any amendments we are
making to the rule as a result of the
comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

We are amending the regulations
governing the importation of fresh
(chilled or frozen) beef from Argentina
by adding a requirement that Argentina
certify that the beef does not come from
animals that have ever been in specified
areas along Argentina’s borders with
Paraguay, Brazil, and Bolivia. We are
taking this action as an emergency
measure to protect the livestock of the
United States from foot-and-mouth
disease.

This emergency situation makes
timely compliance with section 604 of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) impracticable. We are
currently assessing the potential
economic effects of this action on small
entities. Based on that assessment, we
will either certify that the rule will not
have a significant economic impact on
a substantial number of small entities or
publish a regulatory flexibility analysis.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has
retroactive effect to July 15, 2000; and
(3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry

and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 450;
19 U.S.C. 1306; 21 U.S.C. 111, 114a, 134a,
134b, 134c, 134f, 136, and 136a; 31 U.S.C.
9701; 42 U.S.C. 4331 and 4332; 7 CFR 2.22,
2.80, and 371.4.

2. Section 94.21 is amended by
revising paragraphs (a) and (1) and by
adding a new paragraph (n) to read as
follows:

§94.21 Restrictions on the importation of
beef from Argentina.
* * * * *

(a) The meat is beef from bovines that
have been born, raised, and slaughtered
in Argentina, but is not from any animal
that has ever been in an area of
Argentina listed in paragraph (n) of this
section.

* * * * *

(1) An authorized veterinary official of
the Government of Argentina certifies
on the foreign meat inspection
certificate that all of the conditions in
this section have been met.

* * * * *

(n) Beef may not be imported under
this section if it comes from an animal
that has ever been in any of the
following areas:

(1) Province of Corrientes. (i) That
northern portion of the Province
bounded by a line drawn as follows:
Beginning at the intersection of National
Route 12 and the Corrientes/Misiones
Provincial line; then west along
National Route 12 to Provincial Route 9;
then northwest along Provincial Route 9
to the town of Paso de La Patria; then
north to the Parana River and the
international border with the Republic
of Paraguay, then east along the
international border with the Republic
of Paraguay, including the Parana River,
to the Itaembe stream; then south along
the Itaembe stream and the Corrientes/
Misiones Provincial line to National
Route 12; and

(ii) That eastern portion of the
Province bounded by a line drawn as
follows: Beginning at the intersection of
Provincial Route 94 and the Chirimai
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stream; then southwest along Provincial
Route 94 to National Route 14 at the
town of Santo Tome; then southwest
along National Route 14 to Provincial
Route 47; then southwest along
Provincial Route 47 to Provincial Route
129; then southwest along Provincial
Route 129 to Provincial Route 33; then
south along Provincial Route 33 to
National Route 14; then south along
National.Route 14 to the town of
Mocoreta; then southeast along the
Riacho Mocoreta to the international
border with the Republic of Brazil at the
Uruguay River; then northeast along the
international border with the Republic
of Brazil and the Uruguay River to the
Chirimai stream; then northwest along
the Chirimai stream to Provincial Route
94.

(2) Province of Misiones. That portion
of the Province bounded by a line
drawn as follows: Beginning at the
intersection of National Route 12 and
the Itaembe Mini stream; then northeast
along National Route 12 to Provincial
Route 101; then east along Provincial
Route 101 to National Route 14; then
south along National Route 14 to the
Manduba stream; then southwest along
the Manduba stream to the Toro stream;
then southwest along the Toro stream to
Provincial Route 22; then southwest
along Provincial Route 22 to the Liso
stream; then southwest along the Liso
stream to the Yaboti Mini stream; then
south along the Yaboti Mini stream to
Provincial Coastal Route 2; then south
along Provincial Coastal Route 2 to the
Chimirai stream; then southeast along
the Chimirai stream to the international
border with the Republic of Brazil and
the Uruguay River; then northeast and
north along the international border
with the Republic of Brazil, including
the Uruguay, the Pepiri Guazu, San
Antonio, and Iguazu Rivers, to the
international border with the Republic
of Paraguay and the Paraguay River;
then south and southwest along the
international border with the Republic
of Paraguay and the Paraguay River to
the Itaembe Mini stream and Corrientes/
Misiones Provincial line; then south
along the Itaembe Mini stream and
Corrientes/Misiones Provincial line to
National Route 12.

(3) Province of Chaco. That portion of
the Department of Bermejo bounded by
a line drawn as follows: Southern limit:
Riacho Guaycuru from the outlet of
Riacho Ancho to Provincial Route No. 1.
Western limit: Route No. 1 from its
intersection with Riacho Guaycuru to its
intersection with Provincial Route No.
3. Eastern limit: Paraguay River from
Puerto Bermejo to the outlet of Riacho
Guaycuru and Riacho Ancho, including
Cerrito Island. Northern limit:

Provincial Route No. 3 from its
intersection with Provincial Route No. 1
to the Paraguay River (Pueblo Viejo de
Puerto Bermejo).

(4) Province of Formosa. That portion
of the Province bounded by a line
drawn as follows: Beginning in the area
where Provincial Route 9 meets the
Bermejo River west of Colonia Cano, at
the point where the local road to Paraje
San Antonio begins; then north along
the local road to Paraje San Antonio,
past Paraje San Antonio to the
intersection of the local road and the
Mbigua-Marove River; then north along
the Mbigua-Marove River to the town of
Payagua; then north along the Ramirez
River to the Herradura Lake; then north
along National Route 11 to the City of
Clorinda; then northwest along the
Porteno River to its intersection with
Provincial Route 86; then northwest
along Provincial Route 86 to the town of
El Solitario; then northwest along the
edge of the La Estrella wetland to the
Pantalon Complex canal and the
Formosa/Salta Provincial line; then
north along the Formosa/Salta
Provincial line to the international
border with the Republic of Paraguay
and the Pilcomayo River; then southeast
and south along the international border
with the Republic of Paraguay,
including the Pilcomayo and Paraguay
Rivers, to the Bermejo River; then
northwest along the Bermejo River to
the point of beginning on Provincial
Route 9.

(5) Province of Salta. That portion of
the Province bounded by a line drawn
as follows: Beginning at the intersection
of the Formosa/Salta Provincial line and
Provincial Route 54; then west along
Provincial Route 54 to National Route
34; then south along National Route 34
to Provincial Route 50; then northwest
along Provincial Route 50 to the Iruya
River; then west and north along the
Iruya River to Nazareno; then north
along the local road from Nazareno to
Provincial Route 7 in Santa Victoria
Oeste; then west along Provincial Route
7; then west along Provincial Route 7 to
the Salta/Jujuy Provincial border; then
north along the Salta/Jujuy Provincial
border to the international border with
the Republic of Bolivia; then east along
the international borders with the
Republic of Bolivia (including the .
Bermejo, Grande de Tarija, and Itau
Rivers) and the Republic of Paraguay
(including the Pilcomaya River) to the
Formosa/Salta Provincial line; then
south along the Formosa/Salta
Provincial line to Provincial Route 54.

(6) Province of Jujuy. That portion of
the Province bounded by a line drawn
as follows: Beginning at the intersection
of the Salta/Jujuy Provincial border and

Provincial Route 5; then west along
Provincial Route 5 to Santa Catalina and
Provincial Route 65; then south along
Provincial Route 65 to Timon Cruz; then
west along the San Juan de Mayo River
to the Granadas River; then southwest
along the Granadas River to Pululos
Lake; then west along a mountain road
to Cajal Lake; then southwest from Cajal
Lake to the Zapaleri River; then
southwest along the Zapaleri River to
the border of the Province of Jujuy and
the Republic of Chile; then northwest
along the border of the Province of Jujuy
and the Republic of Chile to the
international border with the Republic
of Bolivia; then northeast, southeast,
and east along the international border
of Bolivia to the Salta/Jujuy Provincial
border; then south along the Salta/Jujuy
Provincial border to Provincial Route 5.
Done in Washington, DG, this 22nd day of
December 2000.
Craig A. Reed,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 00-33400 Filed 12-27-00; 10:55
am|]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-SW-07-AD; Amendment
39-12044; AD 2000-25-09]

RIN 2120-AA64
Airworthiness Directives; Agusta
S.p.A. Model A109E Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for Agusta S.p.A. (Agusta) Model A109E
helicopters that currently requires
inspecting the exhaust ejector locking
system, clamp, and dampers for each
engine. The existing AD also requires
verifying the torque of the metallic
clamps and installing safety wire on the
metallic clamps; inspecting and
modifying the ejector saddles and the
locking metallic clamps; and inspecting
the metallic clamps, locking
mechanisms, and dampers. This
amendment requires modifying the
engine exhaust ejectors. This
amendment is prompted by the
development of a kit to modify the
engine exhaust ejectors to provide
terminating action from the
requirements of the current AD. The
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actions specified by this AD are
intended to prevent loss of the metallic
clamp or the engine exhaust ejector,
damage to the main or tail rotor system
and subsequent loss of control of the
helicopter.

DATES: Effective February 2, 2001.

The incorporation by reference of
Agusta Technical Bulletin No. 109EP-5,
dated December 22, 1999, as listed in
the regulations, is approved by the
Director of the Federal Register as of
February 2, 2001.

The incorporation by reference of
Agusta Bollettino Tecnico No. 109EP-3,
dated December 22, 1998, listed in the
regulations, was previously approved by
the Director of the Federal Register as of
April 5, 1999 (64 FR 13502, March 19,
1999).

ADDRESSES: The service information
referenced in this AD may be obtained
from Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni
Agusta 520, telephone 39 (0331) 229111,
fax 39 (0331) 229605-222595. This
information may be examined at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Paul
Madej, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Standards Staff, Fort Worth, Texas
76193-0110, telephone (817) 222-5125,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 99-03-10,
Amendment 39-11080 (64 FR 13502),
which is applicable to Agusta Model
A109E helicopters, was published in the
Federal Register on September 22, 2000
(65 FR 57298). That action proposed to
require modifying the engine exhaust
ejectors, P/N 109-0601-51, by installing
a kit, P/N 109-0822-94.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 13 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 12
work hours per helicopter to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
The manufacturer has stated that 12
work hours labor costs at $40 per hour

and the kit will be provided under
warranty if requested prior to December
31, 2000. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $3,120,
assuming that all operators take full
advantage of the warranty coverage
stated by the manufacturer.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11080 (64 FR
13502, March 19, 1999), and by adding
a new airworthiness directive (AD),
Amendment 39-12044, to read as
follows:

2000-25-09 Agusta S.p.A.: Amendment 39—
12044. Docket No. 2000-SW-07—-AD.
Supersedes AD 99-03-10, Amendment
39-11080, Docket No. 99-SW-10-AD.

Applicability: Model A109E helicopters,
up to and including serial numbers 11057,

excluding serial numbers 11001, 11005,
11047, 11049, 11055 and 11056, with engine
exhaust ejectors, part number 109-0601-51,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously. To prevent loss of
the metallic clamp or the engine exhaust
ejector, damage to the main or tail rotor
system, and subsequent loss of control of the
helicopter, accomplish the following:

(a) Prior to further flight, in accordance
with Part I of the Compliance Instructions in
Agusta Bollettino Tecnico No. 109EP-3,
dated December 22, 1998 (Technical
Bulletin), inspect the exhaust ejector to
ejector saddle locking system, the dampers at
the bottom of the ejector saddle, and the
torque of the metallic clamp, and install
safety wire on the metallic clamp. If any
damage is found as a result of the inspection,
accomplish Part II of the Compliance
Instructions in the Technical Bulletin prior to
further flight.

(b) Within the next 10 hours time-in-
service (TIS), inspect the dampers and
metallic clamps, and reposition and modify
the ejector saddle and the locking metallic
clamp in accordance with Part II of the
Compliance Instructions in the Technical
Bulletin.

(c) Thereafter, at intervals not to exceed 25
hours TIS, inspect the metallic clamp,
locking mechanism, and dampers in
accordance with Part III of the Compliance
Instructions in the Technical Bulletin.

(d) Before further flight after December 31,
2000, modify the engine exhaust ejectors,
part number (P/N) 109-0601-51, by
installing a kit, P/N 109-0822-94, in
accordance with the Compliance Instructions
in Agusta Technical Bulletin No. 109EP-5,
dated December 22, 1999.

(e) Installing a kit, P/N 109-0822-94, is
terminating action for the requirements of
this AD.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
a FAA Principal Maintenance Inspector, who
may concur or comment and then send it to
the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.
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(g) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the helicopter to a
location where the requirements of this AD
can be accomplished.

(h) The inspections shall be done in
accordance with Parts I, II, and III of the
Compliance Instructions in Agusta Bollettino
Tecnico No. 109EP-3, dated December 22,
1998. The incorporation by reference of that
document was approved previously by the
Director of the Federal Register, in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51, as of April 5, 1999 (64 FR 13502,
March 19, 1999). The modification shall be
done in accordance with the Compliance
Instructions in Agusta Technical Bulletin No.
109EP-5, dated December 22, 1999. The
incorporation by reference of that document
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni Agusta
520, telephone 39 (0331) 229111, fax 39
(0331) 229605-222595. Gopies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(i) This amendment becomes effective on
February 2, 2001.

Note 3: The subject of this AD is addressed
in Ente Nazionale per I’Aviazione Civile
(Italy) AD No. 2000-001, dated January 4,
2000, and 2000-088, dated February 10,
2000.

Issued in Fort Worth, Texas, on December
6, 2000.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 00-32551 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-226—-AD; Amendment
39-12055; AD 2000-26-05]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737, 747, 757, and 767 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737,
747,757, and 767 series airplanes, that
requires rework of certain duct
assemblies of the environmental control

system (ECS) or replacement of the duct
assemblies with new or reworked duct
assemblies. This action is necessary to
prevent potential ignition of fiberglass
insulation material installed on the
outside of the ECS ducts, which could
propagate a small fire and lead to a
larger fire. This action is intended to
address the identified unsafe condition.
DATES: Effective February 2, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 2,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James Cashdollar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2785; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737, 747, 757, and 767 series
airplanes was published in the Federal
Register on August 10, 2000 (65 FR
48947). That action proposed to require
rework of certain duct assemblies of the
environmental control system (ECS) or
replacement of the duct assemblies with
new or reworked duct assemblies.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed rule.

Requests to Revise Compliance Time

Several commenters request an
extension of the proposed compliance
time. Generally, the commenters claim
that the proposed five-year compliance
time will result in a need to accomplish
the proposed requirements on some
airplanes before the next scheduled
heavy maintenance visit, which would

cause significant airplane down time,
and would impose a substantial cost
penalty. Individual comments are
presented below.

One of the commenters suggests that
an extension of the compliance time to
six years for all aircraft types would not
compromise safety any further. Another
commenter requests that the compliance
time be stated as follows: “* * * within
five years after the effective date of the
AD, or at the next scheduled heavy
maintenance visit, whichever occurs
later, not to exceed eight years after the
effective date.” This commenter
performs segmented “C” checks
approximately every two years, and it
takes four such checks to reach all areas
of the airplane. Therefore, under that
commenter’s maintenance program,
access to the specific areas affected may
not occur for eight years.

The Air Transport Association (ATA)
of America, on behalf of its members,
states that the compliance time should
be stated as follows: “* * * within five
years after the effective date of this AD,
or at the next scheduled heavy
maintenance visit, whichever occurs
later, not to exceed six years after the
effective date.” The ATA contends that
this compliance time “would preclude
the press associated with significant,
unscheduled maintenance visits”; in
practical terms, this would affect the
installation time of less than 20 percent
of the applicable airplanes. The ATA
believes that its suggested compliance
time would achieve a level of safety
equivalent to that intended by the
proposed AD.

Another commenter states that it
participated in a Boeing-hosted meeting
on the subject ECS ducting flammability
concerns and asked Boeing to
recommend to the FAA that the actions
be required during a heavy maintenance
visit. The commenter notes that Boeing
did indeed make this recommendation
to the FAA in the referenced FAA-
approved service bulletins. The
commenter says that six years would
facilitate making use of the first heavy
maintenance visit under current
maintenance programs. The commenter
adds that compliance periods that
intend to make use of scheduled down
time per an approved maintenance
program should reflect an interval
taking into account such approved
maintenance programs.

Another commenter states that a
moderate escalation of the compliance
time to 6 years would avoid burdening
the operators with excessive costs, and
would allow accomplishment of the
modification at a heavy maintenance
visit. Retaining the proposed 5-year
compliance time for Model 757 series
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airplanes would require that
approximately 17 percent of the fleet (15
airplanes) undergo the modifications at
a light or special maintenance visit,
which would impose an undue financial
burden on some operators.

The commenter adds that a
comparison between the compliance
time specified in this proposed rule to
that given in two previously issued AD’s
that address similar unsafe conditions
cannot be used as a basis for the choice
of a compliance time for this proposed
rule. [The AD’s referenced by the
commenter are AD 2000-11-01,
amendment 39-11749 (65 FR 34322,
May 26, 2000), and AD 2000-11-02,
amendment 39-11750 (65 FR 34341,
May 26, 2000). Those AD’s require
replacement of metallized Mylar
insulation blankets with new blankets
made of more flame-resistant material
on certain McDonnell Douglas
airplanes.] Based on information about
various heavy maintenance intervals
provided by the commenter, the
operators of airplanes affected by AD
2000-11-01 and AD 2000-11-02 would
not be subjected to excessive
modification costs since all of the
affected airplanes could be modified
during a heavy maintenance visit within
the 5-year compliance time specified in
those two AD’s.

The FAA concurs that the compliance
time can be extended somewhat. The
FAA has closely reviewed the rationale
presented by the commenters. In
addition, the FAA has examined related
comments to AD 2000-11-01 and AD
2000-11-02. In those AD’s, the
compliance time was extended from
four to five years in the final rules.

The FAA acknowledges that a
compliance time of six years will more
closely align with heavy maintenance
visits. Paragraph (a) of the final rule has
been revised accordingly. For any
operator that performs segmented “C”
checks every two years, the revised
compliance time should allow enough
time to schedule the ducting rework or
replacement during one of the next
three such checks. The extension of the
compliance time also will minimize the
amount of unscheduled work and
associated down time. The FAA

considers that this extension of the
compliance time will not adversely
affect safety.

Request for Sampling Program

One commenter requests that a
sampling program be incorporated for
all fleet types affected to determine if
BAC 5010, Type 97 adhesive was used
on specific airplanes and to establish
the requirements for replacing the ECS
ducts. The commenter states that
neither Boeing nor the FAA has
provided concrete evidence that BAC
5010, Type 97 adhesive was used in the
assembly of all the ECS ducts. The
commenter adds that the applicable
service bulletins and proposed rule are
based purely on conjecture. The
commenter suggests that negative
findings in such a sampling program
would offer terminating action for the
proposed rule.

The FAA does not concur. The FAA
finds that there is a significant amount
of evidence pointing to widespread use
of unsafe adhesives (that is, material
and adhesive combinations that are
easily ignited and consequently able to
propagate a small fire) on Model 737,
747,757, and 767 series airplanes.
Determining which ECS ducts are
affected has already been accomplished
to a great extent through the efforts of
Boeing. The scope of the parts and
airplanes affected by the final rule has
been significantly reduced through
Boeing'’s efforts in surveying its duct
suppliers. Only airplanes having parts
that were made by suppliers that used
unsafe adhesives in their manufacturing
processes have been included in the
applicability of this final rule. Although
it is possible that some parts may have
been manufactured using compliant
adhesives, the FAA expects that almost
all were manufactured using the BAC
5010, Type 97 adhesive because it is
much easier to apply than other types of
adhesives. Therefore, the FAA has
determined that an option for a
sampling program would not provide
sufficient value and has not included
such an option in this final rule.

However, an operator may request
approval of an alternative method of
compliance in accordance with the

provisions of paragraph (b) of this final
rule, provided that evidence is
submitted to show that no unsafe
adhesive was used in the construction
of the ECS ducting on the airplanes in
its fleet.

Request for Clarification of Discussion
Section

One commenter requests that certain
portions of the Discussion section of the
proposed rule be rewritten. The
commenter specifically asks that this
section include the FAA’s actual safety
concerns, which are that the material is
too easy to ignite and is not self-
extinguishing. The commenter also asks
that the section include a statement
indicating that a small electrical arc
would be sufficient to ignite the
fiberglass insulation material, if this is
indeed the case.

Although the Discussion section of
the proposed rule is not restated in the
final rule, the FAA acknowledges that
the commenter’s statements are correct.
The purpose for issuing this AD is to
prevent ignition of insulation material
by a small arc, which would then not
self-extinguish, but would instead
propagate a fire.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 1,162
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
403 airplanes of U.S. registry will be
affected by this AD. The following table
shows the estimated cost impact of the
required actions for airplanes affected
by this AD. The average labor rate is $60
per work hour. The estimated total cost
for all airplanes affected by this AD is
$2,552,996.

CosST IMPACT
Model Regi'ssté-red Estimated Estimated Estimated Estimated fleet
airplanes work hours labor cost parts cost cost
113 32 $1,920 $732 $299,676
23 336 20,160 2,800 528,080
199 47 2,820 360 632,820
68 238 14,280 1,785 1,092,420
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The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

The manufacturer has advised the
FAA that warranty remedies may be
available for parts and labor costs
associated with accomplishing the
actions that are required by this AD.
Therefore, the future economic cost
impact of this rule on U.S. operators
may be less than the cost impact figures
indicated above.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between

the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

APPLICABILITY

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-05 Boeing: Amendment 39—-12055.
Docket 2000-NM-226—AD.
Applicability: Model 737-300, 737-400,
737-500, 747, 757-200, 757-300, 767-200,
767-300, and 767—-300F sries airplanes,
certificated in any category, having the line
numbers listed in the following table:

Model

Affected line numbers (L/N)

Except L/N

737-300, -400, -500, ......ccoevvriiriiinnns

747
757-200, -300

767-200, -300, -300F ........ccvcvirennnnn.

521 through 767 inclusive,

2591, 2601, 2720, 2723, 2730, 2733, 2734, 2736 through 2850 inclusive,

2852 through 3126 inclusive.
1011 through 1233 inclusive
580 through 895 inclusive

N/A

1012, 1174, 1216

581, 583 through 586 inclu-
sive, 589, 595, 609, 613,
615, 622, 624, 626, 669,
674

522, 525, 718, 758 770

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent potential ignition of fiberglass
insulation in the environmental control
system (ECS) ducts, which could propagate a
small fire and lead to a larger fire,
accomplish the following:

Rework or Replacement

(a) Within 6 years after the effective date
of this AD, rework ECS duct assemblies or
replace existing duct assemblies with new or
reworked duct assemblies, in accordance
with Boeing Alert Service Bulletins 737—
21A1129, 747-21A2416, 757-21A0084, 757—
21A0085, or 767—-21A0158; all including
Appendices A and B; all dated June 29, 2000;
as applicable.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions shall be done in accordance
with Boeing Alert Service Bulletin 737—
21A1129, including Appendices A and B;
dated June 29, 2000; Boeing Alert Service
Bulletin 747-21A2416, including
Appendices A and B; dated June 29, 2000;
Boeing Alert Service Bulletin 757-21A0084,
including Appendices A and B; dated June
29, 2000; Boeing Alert Service Bulletin 757—
21A0085, including Appendices A and B;
dated June 29, 2000; or Boeing Alert Service
Bulletin 767-21A0158; including
Appendices A and B; dated June 29, 2000.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
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P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(e) This amendment becomes effective on
February 2, 2001.

Issued in Renton, Washington, on
December 20, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-33018 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-217-AD; Amendment
39-12054; AD 2000-26-04]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747, 757, 767 and 777 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747,
757, 767 and 777 series airplanes, that
requires modification of certain drip
shields located on the flight deck, and
follow-on actions. This action is
necessary to prevent potential ignition
of the moisture barrier cover of the drip
shield, which could propagate a small
fire that results from an otherwise
harmless electrical arc, leading to a
larger fire. This action is intended to
address the identified unsafe condition.
DATES: Effective February 2, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 2,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
James Cashdollar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2785; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747, 757, 767 and 777 series
airplanes was published in the Federal
Register on August 10, 2000 (65 FR
48950). That action proposed to require
modification of certain drip shields
located on the flight deck, and follow-
on actions.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Requests to Revise Compliance Time

Several commenters request an
extension of the proposed compliance
time. Generally, the commenters claim
that the proposed five-year compliance
time will result in a need to accomplish
the proposed requirements on some
airplanes before the next scheduled
heavy maintenance visit, which would
cause significant airplane down time,
and would impose a substantial cost
penalty. Individual comments are
presented below.

One of the commenters suggests a
compliance time of six years for Model
747,757, and 767 series airplanes, and
seven years for Model 777 series
airplanes. The commenter states that
such an extension will not compromise
safety. Another commenter requests that
the compliance time be stated as
follows: “* * * within five years after
the effective date of the AD, or at the
next scheduled heavy maintenance
visit, whichever occurs later, not to
exceed eight years after the effective
date.” This commenter performs
segmented “C” checks approximately
every two years, and it takes four such
checks to reach all areas of the airplane.
Therefore, under that commenter’s
maintenance program, access to the
specific areas affected may not occur for
eight years.

The Air Transport Association (ATA)
of America, on behalf of its members,
states that the compliance time should
be stated as follows: “* * * within five

years after the effective date of this AD,
or at the next scheduled heavy
maintenance visit, whichever occurs
later, not to exceed six years after the
effective date.” The ATA contends that
its suggested compliance time “would
preclude the press associated with
significant, unscheduled maintenance
visits”; in practical terms, this would
affect the installation time of less than
20 percent of the applicable airplanes.
The ATA believes that its suggested
compliance time would achieve a level
of safety equivalent to that intended by
the proposed AD.

Another commenter states that it
participated in a Boeing-hosted meeting
on the subject drip shield flammability
concerns and asked Boeing to
recommend to the FAA that the actions
be required during a heavy maintenance
visit. The commenter notes that Boeing
did indeed make this recommendation
to the FAA in the referenced FAA-
approved service bulletins. The
commenter says that six years would
facilitate making use of the first heavy
maintenance visit under current
maintenance programs. The commenter
adds that compliance periods that
intend to make use of scheduled down
time per an approved maintenance
program should reflect an interval
taking into account such approved
maintenance programs.

The FAA concurs that the compliance
time can be extended somewhat. The
FAA has closely reviewed the rationale
presented by the commenters. In
addition, the FAA has examined related
comments to two AD’s that require
replacement of metallized Mylar
insulation blankets with new blankets
made of more flame-resistant material
on certain McDonnell Douglas airplanes
[AD 2000-11-01, amendment 39-11749
(65 FR 34321, May 26, 2000), and AD
2000-11-02, amendment 39-11750 (65
FR 34341, May 26, 2000)]. In those
AD’s, the compliance time was
extended from four to five years in the
final rules.

The FAA acknowledges that a
compliance time of six years will more
closely align with heavy maintenance
visits. Paragraph (a) of the final rule has
been revised accordingly. For any
operator that performs segmented “C”
checks every two years, the revised
compliance time should allow enough
time to schedule the drip shield rework
during one of the next three such
checks. The extension of the compliance
time also will minimize the amount of
unscheduled work and associated down
time. The FAA considers that this
extension of the compliance time will
not adversely affect safety.
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Request for Sampling Program

One commenter requests that a
sampling program be incorporated for
all fleet types affected to establish the

requirements to replace the drip shields.

(The proposed rule allows sampling of
Model 747 and 767 fleets to establish if
individual airplanes have unsafe
adhesives.) The commenter states that
neither Boeing nor the FAA has
provided concrete evidence that BAC
5010, Type 97 adhesive was used in the
assembly of all the drip shields. The
commenter adds that the applicable
service bulletins and proposed rule are
based purely on conjecture. The
commenter suggests that a sampling
program would offer terminating action
for the proposed rule.

The FAA does not concur. The FAA
finds that there is a significant amount
of evidence pointing to widespread use
of unsafe adhesives (that is, material
and adhesive combinations that are
easily ignited and consequently able to
propagate a small fire) on Model 747,
757,767, and 777 series airplanes. This
evidence is supported by the fact that
unsafe adhesives were stocked in the
manufacturing facilities where the drip

shields were constructed. The FAA
concludes that there is a high
probability that unsafe adhesives were
used in the construction of all drip
shields on Model 757 and 777 series
airplanes, as well as in the construction
of the drip shields on certain Model 747
and 767 series airplanes. These
conclusions are based on information
provided by Boeing, interviews
conducted with manufacturing
personnel, and the materials (i.e.,
adhesives) that were and were not
available in the manufacturing facilities.

The FAA did not propose sampling
for Model 757 and 777 series airplanes
because all Model 757 and 777 series
airplanes are subject to the unsafe
condition. In contrast, not all Model 747
and 767 series airplanes are subject to
the unsafe condition because the unsafe
adhesives were not always available in
the manufacturing facilities that
constructed the drip shields used on
those airplanes.

No change to the final rule is
necessary in this regard. However, an
operator may request approval of an
alternative method of compliance in
accordance with the provisions of
paragraph (d) of this final rule, provided

TABLE 1.—COST IMPACT

that evidence is submitted to show that
no unsafe adhesive was used in the
construction of the drip shields on the
airplanes in its fleet.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 3,137
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
999 airplanes of U.S. registry will be
affected by this AD. The following table
shows the estimated cost impact for
airplanes affected by this AD. The
average labor rate is $60 per work hour.
The estimated maximum cost impact of
the AD on U.S. operators of all airplanes
affected by this AD is $3,695,460. Table
1 is as follows:

Model

U.sS.-

Labor cost
(estimated)

Parts cost
(estimated)

Maximum fleet
cost
(estimated)

: Work hours
Registered h
airplanes (estimated)
.................. 194 39
.................. 491 26
.................. 258 17
.................. 56 3

$2,340 1 $1,132,960
1,560 $1,700 1,600,660
1,020 2,300 856,560
180 1,700 105,280

1$2,300 to $3,500.

For Model 747 and 767 series
airplanes listed in Group 1 in the
applicable service bulletin, in lieu of
accomplishment of the modification of
the drip shields, this AD provides an
option to take samples of the drip
shields to determine if the modification
is necessary. Therefore, the cost impact
of this AD as presented above may be
reduced if some airplanes do not need
the modification. For airplanes that
accomplish the sampling, it will take
approximately 18 work hours, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the sampling on affected U.S.
operators is estimated to be $1,080 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact

figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

The manufacturer has advised the
FAA that warranty remedies may be
available for parts and labor costs
associated with accomplishing the
actions that are required by this AD.
Therefore, the future economic cost
impact of this AD on U.S. operators may
be less than the cost impact figures
indicated above.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and

responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation

Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-04 Boeing: Amendment 39-12054.
Docket 2000-NM—-217-AD.

Applicability: Model 747, 757, 767, and
777 series airplanes having the line numbers
listed below; certificated in any category.

Model Affected line numbers (L/N) Except L/N
1 through 1234 INCIUSIVE ....ccevvveiiiieeeiee e 1174, 1216
2 through 895 inclusive .... 870, 886, 894

1 through 768 inclusive
2 through 254 inclusive

758
120, 219, 230, 235, 242, 245, 249

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent potential ignition of the
moisture barrier cover of the drip shield,
which could propagate a small fire that
results from an otherwise harmless electrical
arc, leading to a larger fire, accomplish the
following:

Modification

(a) Within 6 years after the effective date
of this AD, accomplish paragraphs (a)(1),
(a)(2), and (a)(3) of this AD; in accordance
with Boeing Service Bulletin 747-25-3253,
767—25-0290, or 777—25-0164; all including
Appendices A, B, and C; all dated June 29,
2000; or 757—25-0226 or 757—25-0228; both
including Appendices A, B, and C; both
dated July 3, 2000; as applicable; except as
provided by paragraph (b) of this AD.

(1) Modify drip shields located on the
flight deck by installing fire blocks.

(2) Prior to further flight following
accomplishment of paragraph (a)(1) of this
AD, perform a functional test of any system
disturbed by the modification, in accordance
with the applicable service bulletin or the
Airplane Maintenance Manual (AMM), as
applicable. If any functional test fails, prior
to further flight, isolate the fault, correct the
discrepancy in accordance with the
applicable AMM, and repeat the failed test
until it is successfully accomplished.

(3) Prior to further flight following the
accomplishment of paragraphs (a)(1) and
(a)(2) of this AD, install placards on all
modified drip shields.

(b) If any wires or equipment are installed
on the outboard surface of the drip shield

(that is, between the drip shield and the
airplane structure), modify that area in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA.

Optional Sampling (Certain Model 747 and
767 Series Airplanes)

(c) For Model 747 and 767 series airplanes
listed in Group 1 in Boeing Service Bulletins
747-25-3253 and 767—-25-0290: In lieu of
accomplishment of paragraph (a) of this AD,
within 6 years after the effective date of this
AD, collect samples of the insulation and
adhesive of the drip shields, and submit the
samples to the manufacturer for testing, in
accordance with Boeing Service Bulletin
747-25-3253 or 767—25—-0290; both
including Appendices A, B, and C; both
dated June 29, 2000; as applicable.

(1) If the test on all samples is positive, no
further action is required by this AD.

(2) If the test on any sample is negative,
accomplish paragraph (a) of this AD before
the compliance time specified in that
paragraph.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Except as provided by paragraph (b) of
this AD, the actions shall be done in
accordance with Boeing Service Bulletin
747-25-3253, including Appendices A, B,
and C, dated June 29, 2000; Boeing Service

Bulletin 767-25-0290, including Appendices
A, B, and C, dated June 29, 2000; Boeing
Service Bulletin 777-25-0164, including
Appendices A, B, and C, dated June 29, 2000;
Boeing Service Bulletin 757-25-0226,
including Appendices A, B, and C, dated July
3, 2000; or Boeing Service Bulletin 757—-25—
0228, including Appendices A, B, and C,
dated July 3, 2000; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(g) This amendment becomes effective on
February 2, 2001.

Issued in Renton, Washington, on
December 20, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-33017 Filed 12-28-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-SW-58-AD; Amendment
39-12061; AD 2000-26-11]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Model A109E Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
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Agusta S.p.A. (Agusta) Model A109E
helicopters. This action requires
replacing certain tail rotor blades with
airworthy tail rotor blades. This
amendment is prompted by a tail rotor
blade (blade) failure that caused a high
vibration level in the helicopter.
Investigation revealed that the failure
was due to a change in the
manufacturing process for an identified
production lot of blades. This condition,
if not corrected, could result in a failure
of a blade and subsequent loss of control
of the helicopter.

DATES: Effective January 16, 2001.

Comments for inclusion in the Rules
Docket must be received on or before
February 27, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2000-SW—
58—AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.
FOR FURTHER INFORMATION CONTACT:
Richard Monschke, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, Fort Worth,
Texas 76193-0110, telephone (817)
222-5116, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The Ente
Nazionale per I’Aviazione Civile
(ENAC), the airworthiness authority for
Italy, notified the FAA that an unsafe
condition may exist on Agusta Model
A109E helicopters. Investigation
revealed that the blade failure was due
to a change in the skin bonding
manufacturing process for an identified
production lot of blades.

Agusta issued Alert Bollettino
Tecnico No. 109EP-13, dated August 3,
2000, which specifies, within 10 hours
time-in-service (TIS) or with any
abnormal increase in vibratory level,
replacing blades, part number (P/N)
109-8132-01-109, serial number (S/N)
A5-0130, A5-0131, A5-0224 to A5—
0253, excluding A5-0247 and A5-0248,
with blades, P/N 109-8132-01-109 or
109-8132-01-107, to ensure the
continued airworthiness of these
helicopters in Italy. ENAC classified this
service bulletin as mandatory and
issued AD 2000-393, dated August 8,
2000, to ensure the continued
airworthiness of these helicopters in
Italy.

This helicopter model is
manufactured in Italy and is type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
airworthiness agreement. Pursuant to

this bilateral airworthiness agreement,
ENAC has kept the FAA informed of the
situation described above. The FAA has
examined the findings of ENAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since we have identified an unsafe
condition that is likely to exist or
develop on other Agusta Model A109E
helicopters of the same type design
registered in the United States, this AD
is being issued to prevent failure of a
blade. This AD requires replacing
certain blades. The short compliance
time involved is required because the
previously described critical unsafe
condition can adversely affect the
controllability and structural integrity of
the helicopter. Therefore, replacing each
blade, P/N 109-8132—01-109, S/N A5—
0130, A5-0131, A5-0224 through A5-
0246, and A5-0249 through A5-0253,
with a blade P/N 109-8132-01-109 or
P/N 109-8132-01-107, is required
within 10 hours time-in-service, and
this AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 20 helicopters
will be affected by this AD, that it will
take approximately 4 work hours to
replace the blades, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$10,000 per helicopter. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$204,800 based on replacing both blades
on all 20 helicopters.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in

evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available in the Rules
Docket for examination by interested
persons. A report that summarizes each
FAA-public contact concerned with the
substance of this AD will be filed in the
Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
rule must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2000—SW—
58—AD.” The postcard will be date
stamped and returned to the
commenter.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2000-26-11 Agusta S.p.A.: Amendment
39-12061. Docket No. 2000-SW-58—AD.
Applicability: Model A109E helicopters
with tail rotor blade (blade), part number (P/
N) 109-8132—-01-109, serial number (S/N)
A5-0130, A5-0131, A5-0224 through A5-
0246, or A5—0249 through A5-0253,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 10 hours
time-in-service, unless accomplished
previously.

To prevent a blade failure and subsequent
loss of control of the helicopter, accomplish
the following:

(a) Replace each affected blade with an
airworthy blade, P/N 109-8132-01-109 or P/
N 109-8132—-01-107, with an S/N other than
those listed in the applicability section of
this AD.

Note 2: Agusta Bollettino Tecnico No.
109EP-13, dated August 3, 2000, pertains to
the subject of this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(c) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(d) This amendment becomes effective on
January 16, 2001.

Note 4: The subject of this AD is addressed
in Ente Nazionale per ’Aviazione Civile
(Italy) AD 2000-393, dated August 8, 2000.

Issued in Fort Worth, Texas, on December
21, 2000.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 00-33335 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Regulations No. 4 and 16]
RIN 0960-AF12

Old-Age, Survivors, and Disability
Insurance and Supplemental Security
Income for the Aged, Blind, and
Disabled; Substantial Gainful Activity
Amounts; ““‘Services’ for Trial Work
Period Purposes—Monthly Amounts;
Student Child Earned Income
Exclusion

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are revising the rules to
automatically adjust each year, based on
any increases in the national average
wage index, the average monthly
earnings guideline we use to determine
whether work done by persons with
impairments other than blindness is
substantial gainful activity; provide that
we will ordinarily find that an employee
whose average monthly earnings are not
greater than the “primary substantial
gainful activity amount,” has not
engaged in substantial gainful activity
without considering other information
beyond the employee’s earnings;
increase the minimum amount of
monthly earnings and the minimum
number of self-employed work hours in
month that we consider shows that a
person receiving title I Social Security
benefits based on disability is
performing or has performed “‘services”
during a trial work period, and
automatically adjust the earnings
amount each year thereafter; increase
the maximum monthly and yearly
Student Earned Income Exclusion
amounts we use in determining
Supplemental Security Income (SSI)
Program eligibility and payment
amounts for student children, and
automatically adjust the monthly and
yearly exclusion amounts each year
thereafter.

We are revising these rules as part of
our efforts to encourage individuals
with disabilities to test their ability to
work and keep working. We expect that
these changes will provide greater
incentives for many beneficiaries to
attempt to work or, if already working,

to continue to work or increase their
work effort.

EFFECTIVE DATE: These rules are effective
January 29, 2001.

FOR FURTHER INFORMATION CONTACT: For
information specifically about these
final rules, contact Ray Marzoli, Office
of Employment Support Programs,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD
21235-6401, (410) 965-9826 or TTY
(410) 966—6210. For information about
eligibility or filing for benefits, call our
national toll-free number, 1-800-772—
1213 or TTY 1-800-325-0778, or visit
our Internet web site, Social Security
Online, www.ssa.gov.

SUPPLEMENTARY INFORMATION:

Background

The Social Security and the SSI
programs (titles IT and XVI of the Social
Security Act (the Act)) provide benefits
to disabled and blind individuals.
Disability is generally defined under
both programs as, “* * * inability to
engage in any substantial gainful
activity by reason of any medically
determinable physical or mental
impairment * * *.”” The Medicare and
Medicaid programs (titles XVIII and XIX
of the Act) provide related medical
benefits to disabled and blind
individuals.

We published a notice of proposed
rulemaking (NPRM) in the Federal
Register on August 11, 2000 (65 FR
49208). We are including all of the
proposals contained in the NPRM in
these final rules, which are discussed in
detail below. We are including one
additional change in response to several
comments we received about the NPRM.

For a detailed discussion of how we
calculate annual automatic adjustments
that affect Social Security benefits, see
our notice regarding cost-of-living
increases and other determinations for
the year 2001 that was published in the
Federal Register for October 24, 2000
(65 FR 63663). We are required by
statute to publish in the Federal
Register every October an updated
version of this notice. Future versions
will include the annual adjustments
provided under these final rules.

The Substantial Gainful Activity
Amount

Under 20 CFR 404.1572 and 416.972,
the term ““substantial gainful activity”
means work activity that involves
significant physical or mental effort and
that is done for pay or profit. Work
activity is gainful if it is the kind of
work usually performed for pay or
profit, whether or not profit is realized.
Sections 223(d)(4)(A) and 1614(a)(3)(E)
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of the Act require the Commissioner to
prescribe by regulations the criteria for
determining when earnings demonstrate
ability to engage in substantial gainful
activity for a person who has an
impairment other than blindness.

In evaluating initial claims for
disability, we make a determination
whether an applicant for either Social
Security benefits or SSI benefits is
engaging in substantial gainful activity.
We find applicants not to be disabled if
they are working and performing
substantial gainful activity, regardless of
their medical condition. In addition,
after an individual becomes entitled to
title I Social Security benefits based on
disability, we consider whether a
person’s earnings demonstrate the
ability to engage in substantial gainful
activity in determining ongoing
entitlement to disability benefits. (We
do not use substantial gainful activity as
a measure for continuing eligibility for
SSI benefits.) Since July 1999, if an
individual’s average monthly earnings
were more than $700, we would
ordinarily consider that the person
engaged in substantial gainful activity.
This earnings guideline level applies to
all employees including those in
sheltered workshops or comparable
facilities and, in certain circumstances,
to the self-employed.

We use earnings guidelines to
evaluate a person’s work activity to
determine whether the work activity is
substantial gainful activity and,
therefore, whether that person may be
considered disabled under the law. We
are revising our rules to provide for
annual indexing of this level after
reassessing the current earnings
guidelines as part of our effort to
improve incentives to encourage
individuals with disabilities to work. A
consistent method of adjusting
substantial gainful activity earnings
guidelines will benefit applicants and
beneficiaries in future years. The
national average wage index is a
measure of wage growth and, therefore,
provides a logical basis for adjusting the
earnings guidelines used to indicate
ability to work. Indexing ensures that
the substantial gainful activity amount
is a uniformly representative indicator
over time of an individual’s ability to
work.

Under the revised rules, we will
adjust annually the substantial gainful
activity amount for people with
impairments other than blindness.
Beginning January 2001, the guideline
will be the larger of the previous year’s
amount or an increased amount based
on the Social Security national average
wage index (see section 209(k)(1) of the
Act). The annual adjusted guideline will

apply to earnings from work activity in
months beginning with the month in
which the adjusted guideline goes into
effect. This means that the first
increased amount will apply to earnings
in months after December 2000.

Under this revised rule, the
substantial gainful activity amount will
never be lower than the previous year’s
amount. However, there may be years
when no increase results from the
calculation.

Under the calculation provided by
this revised rule, we determine the ratio
of the national average wage index for
1999 ($30,469.84) to that for 1998
($28,861.44), which is 1.0557283, and
multiply it by the calendar year 2000
monthly-earnings guideline amount of
$700, yielding the amount of $739.01.
This $739.01 amount is rounded to the
nearest multiple of $10, which is $740.
Because $740 is larger than the
corresponding 2000 amount of $700, the
new earnings guideline is $740. This
amount is effective for months of work
activity beginning January 2001.
Beginning 2002, the guideline will be
the larger of $740, or the $700 amount
multiplied by the ratio of the national
average wage index for 2000 to that for
1998 rounded to the nearest multiple of
$10. Any new amount that goes into
effect January 2002 will be used only to
evaluate earnings from work activity in
months beginning with January 2002.

The “Secondary Substantial Gainful
Activity Amount”

Since January 1990, if an employee’s
earnings from work activities averaged
less than $300 a month, we generally
would have considered that that
employee had not been engaging in
substantial gainful activity. We referred
to this $300 earnings guideline as the
“secondary substantial gainful activity
amount” to distinguish it from the
“primary substantial gainful activity
amount” discussed in the previous
section.

We would not have further evaluated
work activity below the secondary
substantial gainful activity amount
unless there was evidence to the
contrary showing that the person might
have been engaging in substantial
gainful activity (e.g., an employee might
be in a position to defer or suppress
earnings). We would have examined
further the work activity of employees
who earned between these two levels
(the primary and secondary substantial
gainful activity levels) because the rules
provided that such earnings were
neither high nor low enough to
determine if substantial gainful activity
existed. Additional evidence would
have been developed. (A different rule

applied to individuals employed in
sheltered workshops or comparable
facilities. For these people, earnings not
greater than the primary substantial
gainful activity amount ordinarily
would establish that the work was not
substantial gainful activity.)

Because our experience suggests that
the secondary substantial gainful
activity amount has not been as useful
a tool as we would have liked, we are
discontinuing its use. With this rule
change, we ordinarily will consider that
an employee is not engaging in
substantial gainful activity if his or her
earnings are equal to or less than the
primary substantial gainful activity
amount ($740 for months beginning
January 2001). We will perform
additional development beyond looking
at earnings only when circumstances
indicate that such an employee may be
engaging in substantial gainful activity
or might be in a position to defer or
suppress earnings. This change does not
affect our evaluation guidelines for the
self-employed.

Our experience suggests that few
applicants and beneficiaries will be
affected by this change because few
employees have been found to have
performed substantial gainful activity
on the basis of these secondary rules
unless they were also in a position to
defer or suppress earnings.
Discontinuing these complex secondary
guidelines will help simplify our rules
and facilitate public understanding of
the Social Security disability program as
well as improve our work efficiency.

Services for the Trial Work Period

The trial work period is a work
incentive. During the trial work period,
a title I beneficiary may test his or her
ability to work and still be considered
disabled. We do not consider services
performed during the trial work period
as showing that the disability has ended
until services have been performed in at
least 9 months (not necessarily
consecutive) in a rolling 60-month
period.

Section 222(c)(2) of the Act provides
that, for purposes of the trial work
period, “the term ‘services’ means
activity (whether legal or illegal) which
is performed for remuneration or gain or
is determined by the Commissioner of
Social Security to be of a type normally
performed for remuneration or gain.” As
established in regulations,
§404.1592(b), we have considered any
month in which an employee earns
more than $200 from his or her work to
be a month of services for the trial work
period.

We are increasing the monthly
amount of earnings we consider to be
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“services” in a trial work period from
$200 to $530 for earnings in months
beginning January 2001. Beginning
2002, and for each year thereafter, we
will adjust this amount to the higher of
the previous year’s amount or an
increased amount based on the Social
Security national average wage index.
We are making these changes as part of
our effort to improve incentives to
encourage individuals with disabilities
to work.

Although the dollar amount that
ordinarily represents substantial gainful
activity was increased from $500 to
$700 in 1999, the $200 amount that
represents a month of trial work period
services has remained the same since
1990. Beneficiaries have been faced
with exhausting months of a trial work
period while earning as little as $200 a
month, even on an intermittent basis. As
a result, when beneficiaries were finally
able to reach a higher earnings level,
they may have already used up many or
all of their 9 months of trial work.
Increasing the trial work period services
amount to $530 should allow more
beneficiaries with disabilities to more
realistically test their ability to work
and will likely lead to work at levels
closer to or at substantial gainful
activity.

Automatic indexing will allow the
trial work period services amount to be
a uniformly representative indicator
over time of a trial work attempt. We
will calculate the adjustments in
essentially the same manner as we will
for increasing the substantial gainful
activity amount. The trial work period
amount will never be lower than the
previous year’s amount. However, there
may be years when no increase results
from the calculation.

The legislative history of the trial
work period provision indicates that
Congress did not intend to link the trial
work period level to the amount that
constitutes substantial gainful activity.
Congress enacted the trial work period
as part of the Social Security
Amendments of 1960. The
accompanying House Ways and Means
Committee report states, “Your
committee intends that any months in
which a disabled person works for gain,
or does work of a nature generally
performed for gain, be counted as a
month of trial work. Thus the services
rendered in a month need not constitute
substantial gainful activity in order for
the month to be counted as part of the
trial-work effort.” H.R. Rep. No. 86—
1799, at 13 (1960). This change we are
making maintains the distinction
between the trial work period services
amount and the substantial gainful
activity amount intended by Congress

while providing disabled beneficiaries
with greater incentives to test their
ability to work.

Several comments we received from
the public about our proposed changes
stated that we did not sufficiently
address trial work period issues for the
self-employed. We revisited that issue
and, as a result of our analysis, in our
final rules, we are increasing the
number of hours of self-employed work
in a business in a month that we will
consider shows that the self-employed
person performed services in that
month. Since 1990, even if a self-
employed person had earnings of $200
or less in a month, we would consider
that services were performed in that
month if the person worked more than
40 hours in the business. Under this
revised rule, if a self-employed person
has earnings that are equal to or less
than the dollar threshold for services,
we will consider that services were
performed if the self-employed person
works more than 80 hours in a month
in his or her business. This change will
encourage beneficiaries with disabilities
to more realistically test their ability to
work with respect to self-employment
activities.

The Student Earned Income Exclusion

Section 1612 of the Social Security
Act establishes the definition of
“income” for purposes of the SSI
program. This section also states what is
excluded from income. Section
1612(b)(1) provides an exclusion from
earned income, subject to the
limitations (as to amount or otherwise)
prescribed by the Commissioner, for a
child who is a student regularly
attending a school, college, or
university, or a course of vocational or
technical training designed to prepare
him or her for gainful employment.
With this section, Congress recognized
that students with disabilities incur
special expenses to go to school. Under
our prior regulations, those SSI child
beneficiaries who are students have
been able to exclude up to $400 a month
of earned income with an annual limit
of $1,620. By being excluded, this
earned income has no effect on
eligibility or cash benefit amounts under
the SSI program. These monthly and
annual amounts have been in place
since 1974 when the SSI program began.

In response to increases in school
expenses since that time, we are
revising these amounts as part of our
effort to help SSI child beneficiaries
who are students finance their school
attendance and encourage them to work.
We are increasing the earned income
exclusion amount, beginning with
earned income for January 2001, to

$1,290 a month with an annual limit of
$5,200. We also will make automatic
adjustments to these amounts each year
thereafter to the higher of the previous
year’s amounts or increased amounts
based on the changes in cost-of-living.

The cost-of-living adjustments will
ensure that the amounts account for
price inflation. We will use a similar
method to that currently used to
calculate annual cost-of-living
adjustments in the SSI program Federal
benefit rates. The only differences are
that this new calculation will use the
calendar year 2001 amounts as the base
amounts and any increases in these
amounts will be rounded up to the
nearest $10. These amounts will never
be lower than the previous year’s
amounts. However, there may be years
when no increases result from the
calculation.

Public Comments

We received almost 600 comments in
response to our proposals. Commenters
included many advocates for people
with disabilities, State and local
government entities, attorneys,
employees from SSA field offices, two
members of Congress, and private
citizens. The comments we received
were overwhelmingly in support of the
proposals. About 40% also included
substantive assessments of the proposals
or related suggestions. We have
summarized these comments, grouped
them by subject, and discuss them
below.

Comment: Of the 600 comments
received, only 13 expressed opinions
not in favor of the proposals. Of those
not in favor, three believed that the
current SGA, TWP service months, and
student earned income exclusion
amounts were adequate to encourage
someone who has a disability to work.
One thought that the changes were too
liberal and would have the effect of
changing the various benefits paid by
the Social Security Administration into
another welfare system. Another
thought that encouraging people who
have a disability to work themselves off
the rolls is not in their best interests.
Rather than helping, this commenter
stated that working would eventually
cause these individuals to become
destitute because, without their cash
and medical benefits, these individuals
would not be able to earn enough
consistently to adequately provide for
themselves. One other thought that
liberalizing work incentives further
would be useless. This commenter
viewed work incentives as a failure
because beneficiaries can control their
earnings so as not to come off the rolls.
Seven others thought the proposals
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would adversely affect the solvency of
the Social Security trust funds or the
U.S. treasury funds.

Response: We appreciate the fact that
virtually all the commenters favored the
proposal. The Office of the Chief
Actuary for SSA estimates that the costs
of these proposals are negligible. As
such, these changes should not affect
the trust funds or the government’s
expenditures, or promote a welfare
system. Advocates for the disabled have
long argued that people with disabilities
want to work, but to do so they must be
provided necessary accommodations
and safeguards for their cash benefits
and health coverage. The provisions of
the Ticket to Work and Work Incentives
Improvement Act of 1999, in
conjunction with prior work incentives,
should provide additional safeguards to
prevent any dire consequences resulting
from people with disabilities attempting
to work. We believe these changes will
provide another important step to
ensuring these needs are met and thus
will promote work efforts.

Comment: Almost all of the other
comments that included substantive
assessments or suggestions stated that
the SGA amount should be indexed
using a base amount higher than $700.
Many stated that a figure of $900 or an
amount equal to that used for statutorily
blind individuals for SGA purposes,
$1,170, should be used.

Response: The Act provides that the
Commissioner is to prescribe by
regulation the criteria for determining
when earnings demonstrate the ability
to engage in SGA for the non-blind.
Thus, we designed the SGA guidelines
as a way of measuring an individual’s
ability to work and not as a measure of
an individual’s need for income. The
historical relationship between the SGA
amount and average wage growth was
roughly consistent between 1961 (when
the SGA guideline was first issued by
regulation) and 1980. In 1990, we raised
the SGA amount to $500 from $300 to
coincide to some degree with the growth
of the average wage during the 1980s.
The increase in the SGA amount in July
1999 to $700 approximately
corresponded to the increase in the
average wage since 1990. Indexing this
SGA amount to average wage growth by
regulation maintains the historical
relationship.

Before 1977, section 223(d) of the Act
authorized the Commissioner to
prescribe the level of earnings that
demonstrate SGA for all title II
applicants and beneficiaries and all title
XVI applicants. In 1977, Congress
amended the Act to provide a different
criterion for setting the SGA level for
people who are blind. Congress

consciously made this distinction
between people who are blind and those
with impairments other than blindness.
The House and Senate conference report
accompanying the Social Security
amendments of 1977 clearly stated that
a different SGA amount was being
established for blind persons, and that
the conferees did not intend that the
amount be applied to people with
impairments other than blindness.

Comment: Many commenters
suggested that, since we proposed
increasing the monthly earnings amount
that we consider to be “services” during
the trial work period, we consider
making services for purposes of the trial
work period (TWP) an amount equal to
the SGA level, $700. Two commented
that despite the proposed increase in the
service amount to $530, it is still much
too low for persons with blindness
whose SGA amount is $1,170.

Response: As we noted earlier, the
legislative history of the trial work
period provision makes it clear that
Congress did not intend to link the trial
work period level to the amount that
constitutes SGA. The change we
proposed maintains the distinction
between the trial work period services
amount and the substantial gainful
activity amount as Congress intended
while still providing beneficiaries with
disabilities a more realistic opportunity
to test their ability to work. Although
Congress provided a different criterion
for determining the SGA for individuals
who are blind, Congress did not provide
different criteria for the blind for
determining service months for the
TWP.

Comment: A few commenters stated
that we did not address TWP service
months with respect to self-employed
beneficiaries. One suggested increasing
the number of hours from 40 to 60,
while another suggested doubling the
hours.

Response: As we stated earlier, we
revisited the issue in response to these
comments. As a result of our analysis,
we are increasing the minimum number
of self-employed hours that we consider
shows a person has performed services
from more than 40 to more than 80
hours a month.

Comment: Two commenters suggested
that the TWP and SGA should vary
according to type of impairment
particularly those types of impairments,
such as chronic fatigue and immune
dysfunction syndrome and severe
mental illness, that make sustained
work efforts very difficult. Persons with
these conditions fear losing benefits as
the result of sporadic work. One
suggested that we use net rather than

gross wages for purposes of TWP and
SGA.

Response: The issues addressed by
these comments are outside the scope of
these specific rules changes. We will
consider these comments regarding
possible future regulatory or legislative
changes.

Comment: A number of commenters
suggested that we stop using the TWP
and SGA to evaluate the work activity
of beneficiaries. Some recommended
that we use an earnings offset formula
to reduce cash benefits gradually as
earnings rise (similar to the earned
income exclusion currently under title
XVI). Several others suggested that there
should be no earnings limits for
beneficiaries with disabilities similar to
beneficiaries who have reached full
retirement age, currently age 65.
Another suggested that the TWP should
be 9 consecutive months of work since
sporadic work of a couple of months,
now and then, in a 60-month period
should not count against an indicator
intended to measure the ability to
sustain competitive work.

Response: These suggested changes
would require new legislation and we
cannot implement them by regulation
alone. Sections 302 and 303 of the
Ticket to Work and Work Incentives
Improvement Act of 1999 provide for
our conducting a demonstration project
to test an earnings-offset formula for
title II beneficiaries who try to work.

Comment: Several commenters
suggested that we eliminate the age
restriction for the SSI student earned
income exclusion. A few other
commenters urged us to consider
changes to the SSI eligibility rules, such
as increasing the resource limit ($2,000
for an individual or $3,000 for a couple).

Response: These suggested changes
also would require new legislation and
we cannot implement them by
regulation alone.

Comment: Numerous commenters
stated that our efforts have been poor
with respect to tracking income and
earnings. They believe that this
deficiency will become more apparent
as more people take advantage of these
changes and the provisions of the Ticket
to Work and Work Incentives
Improvement Act of 1999, allowing
more overpayments to occur which can
derail the work efforts of our
beneficiaries.

Response: A number of initiatives are
underway to improve the accuracy and
timely reporting of earnings. We are
improving and extending our interfacing
capabilities with federal, state and local
databases to gather earnings information
quickly and correctly. These efforts are
being implemented incrementally, with
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careful attention to the privacy concerns
of our beneficiaries. In addition, we are
in the process of establishing a corps of
specially trained staff who can facilitate
the gathering of such information. We
are currently testing this position, the
employment support representative, in
32 sites around the country.

Comment: Many commenters stated
that we should improve our
collaboration with other federal
agencies so that our programs and
services complement other federal
programs.

Response: While this suggestion
addresses an area outside the scope of
these specific rule changes, we have
been working with other federal
agencies, principally in joint
committees and task forces, to better
mesh our programs and services to
theirs.

Comment: One commenter urged us
to improve the process for homeless
people to apply for disability benefits.

Response: This suggestion is outside
the scope of these specific rule changes.
Unrelated to these rule changes,
however, we have undertaken recently
several initiatives to improve our
application processes.

Comment: One commenter stated that
our proposals were difficult to
understand and that examples are
needed.

Response: We will be mindful of the
need to provide more examples in
future proposals.

Final Regulations

We are revising §§404.1574(b)(2) and
(4), and 416.974(b)(2) and (4) to adjust
annually the earnings guidelines that we
use to determine whether a non-blind
employee is engaged in substantial
gainful activity. Beginning January
2001, the guideline will be the higher of
the previous year’s amount or an
increased amount based on the Social
Security national average wage index.
Under this revised rule, the monthly
earnings guideline will increase from
$700 to $740 for 2001. (This standard
also applies to the self-employed in
certain circumstances by cross-
references that have been and continue
to be present in §§404.1575 and
416.975.)

We also are revising §§ 404.1574(b)(3)
and (6), and 416.974(b)(3) and (6) to
provide, effective for months of work
activity beginning January 2001, that we
will ordinarily find that an employee
whose average monthly earnings are
equal to or less than the “primary
substantial gainful activity amount” set
forth in §§404.1574(b)(2) and
416.974(b)(2) has not engaged in
substantial gainful activity without

considering other information beyond
the employee’s earnings. We also are
making conforming changes to
§§404.1574(b)(4) and 416.974(b)(4).

We also are revising § 404.1592 to
increase from $200 to $530 the
minimum amount of monthly earnings
above which we consider shows that a
person is performing or has performed
“services” for counting trial work
period months, effective for months of
earnings beginning January 2001. We
will adjust the amount annually to the
higher of the previous year’s amount or
an increased amount based on the
Social Security national average wage
index, beginning January 2002. Also,
effective January 2001, for a self-
employed person with earnings equal to
or less than the dollar threshold for
services, we are increasing the number
of hours of self-employed work in a
business each month that we will
consider shows services are performed
from more than 40 hours to more than
80 hours.

We also are revising §416.1112(c)(3)
to increase the maximum amount of the
student earned income exclusion to
$1,290 a month, not to exceed $5,200
per year, effective for earned income
beginning January 2001. We also will
adjust these amounts annually to the
higher of the previous year’s amounts or
increased amounts calculated in
essentially the same manner as the
annual cost-of-living adjustments to the
SSI Program federal benefit rates,
beginning January 2002. This
calculation will use the 2001 amounts
as the base amounts and any increases
in these amounts will be rounded to the
nearest $10.

Electronic Version

The electronic file of this document is
available on the Internet at
www.access.gpo.gov/nara. This
document also is available on our
Internet web site, Social Security
Online, www.ssa.gov.

Regulatory Procedures
Paperwork Reduction Act

These regulations impose no new
reporting/recordkeeping requirements
necessitating clearance by the Office of
Management and Budget (OMB).

Executive Order 12866

Based on the costs associated with
these final rules, the Social Security
Administration has determined that
they do not require an assessment of
costs and benefits to society per
Executive Order 12866 because they do
not meet the definition of a “significant
regulatory action.” These final rules also

do not meet the definition of a “major
rule” under 5 U.S.C. 801ff because the
Social Security Administration’s budget
baseline assumes that substantial
gainful activity amounts will keep pace
with growth in average wages, and other
provisions do not result in costs that
exceed the threshold for what
constitutes a ‘“‘major rule.” In addition,
the Social Security Administration has
determined, as required under the
aforementioned statute, that these
regulations do not create any unfunded
mandates for State or local entities
under sections 202—205 of the
Unfunded Mandates Act of 1995. OMB
has reviewed these final rules.

We have also determined that these
rules meet the plain language
requirement of Executive Order 12866
and the President’s memorandum of
June 1, 1998.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because they primarily affect
individuals who are applying for or
receiving title II or title XVI benefits
because of blindness or disability, and
States which administer the Medicaid
program and/or pay supplemental
benefits to SSI eligible individuals.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Death benefits, Disability
benefits, Old-Age, Survivors and
Disability Insurance, Reporting and
recordkeeping requirements, Social
Security.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income.

Dated: November 9, 2000.
Kenneth S. Apfel,
Commissioner of Social Security.

For the reasons stated in the
preamble, the Social Security
Administration is amending parts 404
and 416 of chapter III of title 20 of the
Code of Federal Regulations as follows:
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PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950 )

1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)—(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189.

2. Section 404.1574 is amended by
revising paragraphs (b)(2), (b)(3), (b)(4),
and (b)(6) to read as follows:

§404.1574 Evaluation guides if you are an
employee.
* * * * *

(b) * * *

(2) Earnings that will ordinarily show
that you have engaged in substantial
gainful activity. We will consider that
your earnings from your work activity as
an employee (including earnings from
sheltered work, see paragraph (b)(4) of
this section) show that you engaged in
substantial gainful activity if:

(i) Before January 1, 2001, they
averaged more than the amount(s) in
Table 1 of this section for the time(s) in
which you worked.

(ii) Beginning January 1, 2001, and
each year thereafter, they average more
than the larger of:

(A) The amount for the previous year,
or

(B) An amount adjusted for national
wage growth, calculated by multiplying
$700 by the ratio of the national average
wage index for the year 2 calendar years
before the year for which the amount is
being calculated to the national average
wage index for the year 1998. We will
then round the resulting amount to the
next higher multiple of $10 where such
amount is a multiple of $5 but not of
$10 and to the nearest multiple of $10
in any other case.

TABLE 1

Your month-

. ly earnings

For months: averaged

more than:
In calendar years before 1976 $200
In calendar year 1976 .............. 230
In calendar year 1977 .............. 240
In calendar year 1978 .............. 260
In calendar year 1979 .............. 280
In calendar years 1980-1989 ... 300
January 1990-June 1999 ......... 500
July 1999-December 2000 ...... 700

(3) Earnings that will ordinarily show
that you have not engaged in substantial
gainful activity. If your earnings for
months beginning January, 2001, are

equal to or less than the amount(s)
determined under paragraph (b)(2)(ii) of
this section for the year(s) in which you
work, we will generally consider that
the earnings from your work as an
employee will show that you have not
engaged in substantial gainful activity. If
your earnings for months before
January, 2001, were less than the
amount(s) in Table 2 of this section for
the year(s) in which you worked, we
will generally consider that the earnings
from your work as an employee will
show that you have not engaged in
substantial gainful activity.

TABLE 2

Your month-

. ly earnings

For months: averaged

less than:
In calendar years before 1976 $130
In calendar year 1976 .............. 150
In calendar year 1977 .... 160
In calendar year 1978 .... 170
In calendar year 1979 .............. 180
In calendar years 1980-1989 ... 190
In calendar years 1990-2000 ... 300

(4) Before January 1, 2001, if you
worked in a sheltered workshop. Before
January 1, 2001, if you worked in a
sheltered workshop or a comparable
facility especially set up for severely
impaired persons, we will ordinarily
consider that your earnings from this
work show that you have engaged in
substantial gainful activity if your
earnings averaged more than the
amounts in table 1 of paragraph (b)(2) of
this section. Average monthly earnings
from a sheltered workshop or a
comparable facility that are equal to or
less than those amounts indicated in
table 1 of paragraph (b)(2) of this section
will ordinarily show that you have not
engaged in substantial gainful activity
without the need to consider other
information, as described in paragraph
(b)(6) of this section, regardless of
whether they are more or less than those
indicated in paragraph (b)(3) of this
section. When your earnings from a
sheltered workshop or comparable
facility are equal to or less than those
amounts indicated in table 1 of
paragraph (b)(2), we will consider the
provisions of paragraph (b)(6) of this
section only if there is evidence
showing that you may have engaged in
substantial gainful activity. For work
performed in a sheltered workshop in
months beginning January 2001, the
rules of paragraph (b)(2), (3), and (6)
apply the same as they do to any other

work done by an employee.

(6) Earnings that are not high enough
to ordinarily show that you engaged in
substantial gainful activity.

(i) Before January 1, 2001, if your
average monthly earnings were between
the amounts shown in paragraphs (b)(2)
and (3) of this section, we will generally
consider other information in addition
to your earnings (see paragraph
(b)(6)(iii) of this section). This rule
generally applies to employees who did
not work in a sheltered workshop or a
comparable facility, although we may
apply it to some people who work in
sheltered workshops or comparable
facilities (see paragraph (b)(4) of this
section).

(ii) Beginning January 1, 2001, if your
average monthly earnings are equal to or
less than the amounts determined under
paragraph (b)(2) of this section, we will
generally not consider other information
in addition to your earnings unless there
is evidence indicating that you may be
engaging in substantial gainful activity
or that you are in a position to defer or
suppress your earnings.

(iii) Examples of other information we
may consider include, whether—

(A) Your work is comparable to that
of unimpaired people in your
community who are doing the same or
similar occupations as their means of
livelihood, taking into account the time,
energy, skill, and responsibility
involved in the work, and

(B) Your work, although significantly
less than that done by unimpaired
people, is clearly worth the amounts
shown in paragraph (b)(2) of this
section, according to pay scales in your
community.

3. Section 404.1592 is amended by
revising paragraph (b) to read as follows:

§404.1592 The trial work period.
* * * * *

(b) What we mean by services. When
used in this section, services means any
activity (whether legal or illegal), even
though it is not substantial gainful
activity, which is done in employment
or self-employment for pay or profit, or
is the kind normally done for pay or
profit. We generally do not consider
work done without remuneration to be
services if it is done merely as therapy
or training or if it is work usually done
in a daily routine around the house or
in self-care. We will not consider work
you have done as a volunteer in the
federal programs described in section
404.1574(d) in determining whether you
have performed services in the trial
work period.

(1) If you are an employee. We will
consider your work as an employee to
be services if:
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(i) Before January 1, 2002, your
earnings in a month were more than the
amount(s) indicated in Table 1 for the
year(s) in which you worked.

(ii) Beginning January 1, 2002, your
earnings in a month are more than an
amount determined for each calendar
year to be the larger of:

(A) Such amount for the previous
year, or

(B) An amount adjusted for national
wage growth, calculated by multiplying
$530 by the ratio of the national average
wage index for the year 2 calendar years
before the year for which the amount is
being calculated to the national average
wage index for 1999. We will then
round the resulting amount to the next
higher multiple of $10 where such
amount is a multiple of $5 but not of
$10 and to the nearest multiple of $10
in any other case.

(2) If you are self-employed. We will
consider your activities as a self-
employed person to be services if:

(1) Before January 1, 2002, your net
earnings in a month were more than the
amount(s) indicated in Table 2 of this
section for the year(s) in which you
worked, or the hours you worked in the
business in a month are more than the
number of hours per month indicated in
Table 2 for the years in which you
worked.

(ii) Beginning January 1, 2002, you
work more than 80 hours a month in the
business, or your net earnings in a
month are more than an amount
determined for each calendar year to be
the larger of:

(A) Such amount for the previous
year, or

(B) An amount adjusted for national
wage growth, calculated by multiplying

TABLE 2.—FOR THE SELF-EMPLOYED

$530 by the ratio of the national average
wage index for the year 2 calendar years
before the year for which the amount is
being calculated to the national average
wage index for 1999. We will then
round the resulting amount to the next
higher multiple of $10 where such
amount is a multiple of $5 but not of
$10 and to the nearest multiple of $10
in any other case.

TABLE 1.—FOR EMPLOYEES

You earn
For months more than
In calendar years before 1979 $50

In calendar years 1979-1989 ... 75
In calendar years 1990-2000 ... 200
In calendar year 2001 530

Your net Or you work in
For months earnings are the business
more than more than
In calendar Years DEfOre L1979 ...ttt e et e e he et e e bt e e e e ke e e e e b et e e e nne e e e ne e e e e neeeaannee $50 | 15 hours.
IN calendar YEArs 1979—1989 ........cooiiiiiiiiiiii ettt ettt eh e bttt nh e bttt 75 | 15 hours.
In calendar Years 1990—2000 .........cciiutiaiiuueeaiueeeaaiteeeaatteeesarteaaseteaasseeeaatseeeabseeeaas e e e e ahe et e e abeeeeaEe e e e abeeeaanneeeannreeaannee 200 | 40 hours.
IN CAIENTAT YEAI 2001 .....oeiiiiiiiiiie ettt ettt a ettt h et bt eh et et e e ea bt e bt e ehe e e bt e eab e bt e e e bt e nhe e sab e nan e enre e 530 | 80 hours.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND AND DISABLED

1. The authority citation for Subpart
I of Part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1611, 1614,
1619, 1631(a), (c) and (d)(1), and 1633 of the
Social Security Act (42 U.S.C. 902(a)(5),
1382, 1382c, 1382h, 1383(a), (c) and (d)(1),
and 1383b); secs. 4(c) and 5, 6(c)—(e), 14(a)
and 15, Pub. L. 98-460, 98 Stat. 1794, 1801,
1802, and 1808 (42 U.S.C. 421 note, 423 note,
1382h note).

2. Section 416.974 is amended by
revising paragraphs (b)(2), (b)(3), (b)(4)
and (b)(6) to read as follows:

§416.974 Evaluation guides if you are an
employee.
* * * * *

(b) L

(2) Earnings that will ordinarily show
that you have engaged in substantial
gainful activity. We will consider that
your earnings from your work activity as
an employee (including earnings from
sheltered work, see paragraph (b)(4) of
this section) show that you engaged in
substantial gainful activity if:

(i) Before January 1, 2001, they
averaged more than the amount(s) in

Table 1 of this section for the time(s) in
which you worked.

(ii) Beginning January 1, 2001, and
each year thereafter, they average more
than the larger of:

(A) The amount for the previous year,
or

(B) An amount adjusted for national
wage growth, calculated by multiplying
$700 by the ratio of the national average
wage index for the year 2 calendar years
before the year for which the amount is
being calculated to the national average
wage index for the year 1998. We will
then round the resulting amount to the
next higher multiple of $10 where such
amount is a multiple of $5 but not of
$10 and to the nearest multiple of $10
in any other case.

TABLE 1
Your month-
. ly earnings
For months: averaged

more than:

In calendar years before 1976 $200
In calendar year 1976 .............. 230
In calendar year 1977 ... 240
In calendar year 1978 ... 260
In calendar year 1979 .............. 280
In calendar years 1980-1989 ... 300
January 1990-June 1999 ......... 500
July 1999-December 2000 ...... 700

(3) Earnings that will ordinarily show
that you have not engaged in substantial
gainful activity. If your earnings for
months beginning January, 2001, are
equal to or less than the amount(s)
determined under paragraph (b)(2)(ii) of
this section for the year(s) in which you
work, we will generally consider that
the earnings from your work as an
employee will show that you have not
engaged in substantial gainful activity. If
your earnings for month before January,
2001, were less than the amount(s) in
Table 2 of this section for the year(s) in
which you worked, we will generally
consider that the earnings from your
work as an employee will show that you
have not engaged in substantial gainful
activity.

TABLE 2

Your month-

. ly earnings

For months: averaged

less than:
In calendar years before 1976 $130
In calendar year 1976 .............. 150
In calendar year 1977 ... 160
In calendar year 1978 .... 170
In calendar year 1979 .............. 180
In calendar years 1980-1989 ... 190
In calendar years 1990-2000 ... 300
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(4) Before January 1, 2001, if you
worked in a sheltered workshop. Before
January 1, 2001, if you worked in a
sheltered workshop or a comparable
facility especially set up for severely
impaired persons, we will ordinarily
consider that your earnings from this
work show that you have engaged in
substantial gainful activity if your
earnings averaged more than the
amounts in the table in paragraph (b)(2)
of this section. Average monthly
earnings from a sheltered workshop or
a comparable facility that are equal to or
less than those amounts indicated in
table 1 of paragraph (b)(2) of this section
will ordinarily show that you have not
engaged in substantial gainful activity
without the need to consider other
information, as described in paragraph
(b)(6) of this section, regardless of
whether they are more or less than those
indicated in paragraph (b)(3) of this
section. When your earnings from a
sheltered workshop or comparable
facility are equal to or less than those
amounts indicated in table 1 of
paragraph (b)(2), we will consider the
provisions of paragraph (b)(6) of this
section only if there is evidence
showing that you may have engaged in
substantial gainful activity. For work
performed in a sheltered workshop in
months beginning January 2001, the
rules of paragraphs (b)(2), (3), and (6)
apply the same as they do to any other
work done by an employee.

* * * * *

(6) Earnings that are not high enough
to ordinarily show that you engaged in
substantial gainful activity.

(i) Before January 1, 2001, if your
average monthly earnings were between
the amounts shown in paragraphs (b)(2)
and (3) of this section, we will generally
consider other information in addition
to your earnings (see paragraph
(b)(6)(iii) of this section). This rule
generally applies to employees who did
not work in a sheltered workshop or a
comparable facility, although we may
apply it to some people who work in
sheltered workshops or comparable
facilities (see paragraph (b)(4) of this
section).

(ii) Beginning January 1, 2001, if your
average monthly earnings are equal to or
less than the amounts determined under
paragraph (b)(2) of this section, we will
generally not consider other information
in addition to your earnings unless there
is evidence indicating that you may be
engaging in substantial gainful activity
or that you are in a position to defer or
suppress your earnings.

(iii) Examples of other information we
may consider include, whether—

(A) Your work is comparable to that
of unimpaired people in your

community who are doing the same or
similar occupations as their means of
livelihood, taking into account the time,
energy, skill, and responsibility
involved in the work, and

(B) Your work, although significantly
less than that done by unimpaired
people, is clearly worth the amounts
shown in paragraph (b)(2) of this
section, according to pay scales in your

community.
* * * * *

3. The authority citation for Subpart
K of Part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, and 1631 of the
Social Security Act (42 U.S.C. 902(a)(5),
1381a, 1382, 1382a, 1382b, 1382c¢(f), 1382j,
and 1383); sec. 211, Pub. L. 93—-66, 87 Stat.
154 (42 U.S.C. 1382 note).

4. Section 416.1112 is amended by
revising paragraph (c)(3) to read as
follows:

8§416.1112 Earned income we do not
count.
* * * * *

(C] * * %

(3) If you are a blind or disabled child
who is a student regularly attending
school as described in §416.1861:

(i) For earned income beginning
January 1, 2002, monthly and yearly
maximum amounts that are the larger of:

(A) The monthly and yearly amounts
for the previous year, or

(B) Monthly and yearly maximum
amounts increased for changes in the
cost-of-living, calculated in the same
manner as the Federal benefit rates
described in §416.405, except that we
will use the calendar year 2001 amounts
as the base amounts and will round the
resulting amount to the next higher
multiple of $10 where such amount is
a multiple of $5 but not of $10 and to
the nearest multiple of $10 in any other
case.

(ii) For earned income before January
1, 2002, the amounts indicated in Table
1 of this section.

TABLE 1
But not
Up to per more than
For months month in a cal-
endar year

In calendar

years before

2001 ..ocooeeeee $400 $1,620
In calendar year

2001 .............. 1,290 5,200

[FR Doc. 00-33271 Filed 12—28-00; 8:45 am|]
BILLING CODE 4191-02-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Decoquinate and Monensin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Alpharma,
Inc. The NADA provides for use of
approved, single-ingredient decoquinate
and monensin Type A medicated
articles to make two-way combination
drug Type B and Type C medicated
feeds used for prevention of coccidiosis
and improved feed efficiency in cattle
fed in confinement for slaughter.

DATES: This rule is effective December
29, 2000.

FOR FURTHER INFORMATION CONTACT:
Janis R. Messenheimer, Center for
Veterinary Medicine (HFV-135), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
7578.

SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, filed NADA 141-148
that provides for use of DECCOX" (27.2
gram per pound (g/1b) decoquinate) and
Rumensin® (20, 30, 45, 60, 80, or 90.7
g/lb monensin activity as monensin
sodium) Type A medicated articles to
make two-way combination Type B and
Type C medicated feeds. The Type C
medicated feeds contain 13.6 to 27.2
g/ton decoquinate and 5 to 30 g/ton
monensin, and are used for prevention
of coccidiosis caused by Eimeria bovis
and E. zuernii, and improved feed
efficiency in cattle fed in confinement
for slaughter. The NADA is approved as
of November 16, 2000, and the
regulations in 21 CFR 558.195 and
558.355 are amended to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
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a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21

2. Section 558.195 is amended in the
table in paragraph (d) by adding an
entry following ““13.6 to 27.2 (0.0015 to
0.003 pct)” and before
“Chlortetracycline approximately 400
to read as follows:

§558.195 Decoquinate.

nor an environmental impact statement  CFR part 558 is amended as follows: * * * * *
is required. . % %
This rule does not meet the definition PART 558—NEW ANIMAL DRUGS FOR ()
of “rule” in 5 U.S.C. 804(3)(A) because USE IN ANIMAL FEEDS
it is a rule of “particular applicability.” L
Therefore, it is not subject to the 1. The auth.orlty citation for 21 CFR
congressional review requirements in 5 Part 558 continues to read as follows:
U.S.C. 801-3808. Authority: 21 U.S.C. 360b, 371.
%?acr?gurl,ré?t?o:? %?yn?éngg??olr? Indications for use Limitations Sponsor
* * * * * * *
Monensin 5 to 30 Cattle fed in confinement for slaughter; Feed only to cattle fed in confinement 046573
for prevention of coccidiosis caused for slaughter. Feed continuously as
by Eimeria bovis and E. zuernii, and the sole ration to provide 22.7 mg of
improved feed efficiency. decoquinate per 100 Ib body weight
per day and 50 to 360 mg of
monensin per head per day. Feed at
least 28 days during period of expo-
sure to coccidiosis or when it is likely
to be a hazard. Do not feed to ani-
mals producing milk for food. Also
see (c)(1) of this paragraph and
§558.355(d)(8). Monensin as
monensin sodium provided by
000986 in §510.600(c) of this chap-
* * * * ter * * *

3. Section 558.355 is amended by
adding paragraph (f)(7) to read as
follows:

§558.355 Monensin.

* * * * *

(f)***

(7) Monensin may also be used in
combination with decoquinate as in
§558.195.

Dated: December 20, 2000.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.

[FR Doc. 00-33217 Filed 12—28-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 777
[FHWA Docket No. FHWA-97-2514; 96-8]
RIN 2125-AD78

Mitigation of Impacts to Wetlands and
Natural Habitat

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: This document revises the
rule concerning the eligibility for
Federal-aid transportation funding of
activities to mitigate impacts to
wetlands and natural habitats due to
highway projects funded pursuant to
provisions of title 23, U.S. Code. It
updates the FHWA'’s wetlands
regulation to conform with wetland and
natural habitat mitigation provisions
contained in the Intermodal Surface
Transportation Efficiency Act of 1991
(ISTEA) and the Transportation Equity
Act for the 21st Century (TEA-21),

which allow increased flexibility for
Federal funding participation under title
23, U.S. Code, in mitigation measures
for impacts of federally funded highway
projects to wetlands and natural habitats
EFFECTIVE DATE: January 29, 2001.

FOR FURTHER INFORMATION CONTACT: Mr.
Paul Garrett, Office of Natural
Environment, (303) 969-5772, ext. 332,
email address:
paul.garrett@fhwa.dot.gov; FHWA, 555
Zang Street, Lakewood, CO 80228, office
hours are from 8 a.m. to 5 p.m., m.t.,
Monday through Friday, except Federal
holidays; or Mr. Robert J. Black, Office
of the Chief Counsel, HCC-30, (202)
366—1359, email address:
robert.black@fhwa.dot.gov, 400 Seventh
Street, SW., Washington, D.C. 20590—
0001. Office hours are from 7:45 a.m. to
4:15 p.m, e.t., Monday through Friday,
except Federal holidays.

SUPPLEMENTARY INFORMATION:
Electronic Access

Internet users may access all
comments received by the U.S. DOT
Dockets, Room PL—401, by using the
universal resource locator (URL): http:/
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/dms.dot.gov. It is available 24 hours
each day, 365 days each year. Please
follow the instructions online for more
information and help.

An electronic copy of this document
may be downloaded by using a
computer, modem and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at http://www.nara.gov/fedreg and
the Government Printing Office’s web
page at http://www.access.gpo.gov/nara.
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A. Background

The FHWA issued a notice of
proposed rulemaking (NPRM) June 17,
1996, at 61 FR 30553, and
supplementary notices of proposed
rulemaking (SNPRMs) June 18, 1997, at
62 FR 33047, and April 7, 1999, at 64
FR 16870.

This final rule establishes the
following:

1. The criteria for participation with
Federal highway funds (title 23, U.S.
Code) in costs of mitigation of impacts
to wetlands and natural habitats;

2. A preference in compensatory
mitigation of wetlands and natural
habitats impacts due to highway
projects funded pursuant to title 23,
U.S. Code, for mitigation banks, where
the impacts are within the service area
of the bank, and the bank has been
properly permitted; and

3. The requirements for evaluation of
wetlands impacts due to such projects
and implementation of mitigation
consistent with current technology and
wetlands science.

This regulation does not establish a
requirement to implement mitigation of
impacts to resources regulated under the
Clean Water Act (33 U.S.C. 1344), the
Section 404 regulatory program, or to
other resources regulated under other
Federal, State, or local regulations, or to
unregulated natural habitat resources. It
establishes requirements for eligibility
of such actions for Federal funding
participation and the banking
preference only.

Approximately 50 percent of our
nation’s wetlands have been lost in the
last two hundred years. Section 404 of
the Clean Water Act (CWA) established

the regulatory program of the U.S. Army
Corps of Engineers (33 CFR Parts 320—
330) to permit discharges of dredged
and fill material in wetlands and other
waters of the United States, and helps
to protect the nation’s wetlands
resources, functions, and values by
requiring environmental review for the
issuance of such permits. The permit
review process requires a sequencing
analysis of alternatives to avoid and
minimize wetlands impacts as much as
practicable in accordance with 40 CFR
230.10(a) (the Section 404 (b)(1)
guidelines), and consideration of
compensatory mitigation for
unavoidable impacts.

Executive Order 11990, Protection of
Wetlands, (42 FR 26961; 3 CFR, 1977
comp., p. 121) directs Federal agencies
to avoid to the extent possible adverse
impacts associated with the destruction
or modification of wetlands, and to
avoid direct or indirect support of new
construction in wetlands wherever there
is a practicable alternative. Other
Federal programs designed to conserve
and protect wetlands include the
Emergency Wetlands Protection
Resources Act of 1986 (16 U.S.C. 3921—
3931), the North American Waterfowl
Management Plan (16 U.S.C.
4401(a)(12)), and the Wetlands Reserve
Program (16 U.S.C. 3837). Private
organizations, such as Ducks Unlimited,
have been established to help conserve,
restore, and protect wetlands as
waterfowl habitat. In addition, there are
State and local wetlands protection
programs and regulations that must be
met when planning and building
highway projects.

The FHWA implements the regulatory
and national policy requirements stated
above. The ISTEA (Pub. L. 102—-240, 105
stat. 1914), and the TEA—-21 (Public Law
105-178, 112 Stat. 107), both recognized
changes in wetlands management
regulations, procedures and processes,
and included important new authorities
for participation in costs of wetlands
mitigation with Federal transportation
funds. Accordingly, the FHWA decided
to update and revise its regulation
concerning mitigation of wetlands. At
the same time, in accordance with new
language in the TEA-21, eligibility for
use of Federal transportation funds was
established for mitigation of impacts to
natural habitats.

In the NPRM published on June 17,
1996 (61 FR 30553), the FHWA
proposed to amend 23 CFR Part 777,
Mitigation of Impacts to Privately-
owned Wetlands, in order to update the
previous, obsolete regulation in light of
changes brought about by the ISTEA.
The ISTEA significantly altered the
range and timing of alternatives eligible

for Federal-aid participation for
mitigation of wetland impacts due to
Federal-aid highway projects.
Accordingly, the June 17, 1996, NPRM
revised the current regulation to
conform to the ISTEA’s requirements,
providing more flexibility to State
highway agencies in determining
eligibility of alternatives for Federal
participation. This proposal also
broadened the scope of the current
regulation to encompass all wetlands
mitigation projects eligible for Federal
participation, not just those involving
privately-owned wetlands.

Subsequently, the FHWA determined
that certain language in the regulation
proposed in the NPRM, which was
carried over from the original
rulemaking published in 1980, could be
interpreted in an unnecessarily
restrictive manner. Part 777, as then
written, stated that it applied to ““the
evaluation and mitigation of adverse
environmental impacts to privately
owned wetlands caused by new
construction of Federal-aid highway
projects.” (23 CFR 777.1). The NPRM
retained this language, with the
exception of the words “privately
owned.” The FHWA believed this
provision was unnecessarily restrictive,
because under current law Federal-aid
funds may be used to improve or restore
wetlands affected by past Federal-aid
highway projects, even when no current
Federal-aid project is taking place in the
vicinity.

Four provisions of title 23, U.S. Code,
sanction such ‘“‘historic wetlands”
restoration projects. First, both the
National Highway System and Surface
Transportation Programs, created by the
ISTEA, allow States to use Federal-aid
funds for wetlands mitigation activities.
23 U.S.C. 103(b)(6)(m) and 133(b)(11).
These provisions are identically
worded, and allow the expenditure of
Federal-aid highway funds towards
efforts to conserve, restore, enhance,
and create wetlands. Both provisions
state that contributions to such
mitigation efforts may take place
concurrent with or in advance of project
construction. The FHWA believes this
phrase may be fairly interpreted as
permissive, rather than restrictive and,
therefore, States are permitted by these
two provisions to use Federal-aid funds
for the stated purposes concurrent with
or in advance of project construction.
Nothing in the language of sections
103(b)(6)(M) or 133(b)(11) forbids States
from doing so after a project has been
completed. No specific prohibition
having been written into these
provisions, the FHWA does not believe
one is to be implied.
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Two other provisions of title 23, U.S.
Code, when read together, also provide
a basis for funding so-called historic
wetlands restoration projects. The first
is 23 U.S.C. 133(b)(1), which permits
Surface Transportation Program (STP)
funds to be spent for “mitigation of
damage to wildlife, habitat, and
ecosystems caused by a transportation
project funded under this title.” Under
23 U.S.C. 101, the term “project” means
“an undertaking to construct a
particular portion of a highway, or if the
context so implies, the particular
portion of a highway so constructed.”
This definition is broad enough to
encompass not just new or even recent
projects, but any highway that has been
constructed using title 23, U.S. Code,
funds.

A final category of funding for which
historic wetlands projects may be
eligible is that available under the STP
for transportation enhancement
activities (TEAs) (23 U.S.C. 133(e)(5)).
The definition of TEAs (23 U.S.C. 101)
does not limit them to those related to
particular “projects” (as defined in
section 101), and does not specify any
particular time frame in which they
must take place. Historic wetlands
projects could qualify for STP funds if
legitimately tied to one of the categories
of TEAs set forth in the definition, such
as, scenic beautification, mitigation of
water pollution due to highway runoff,
or maintaining habitat connectivity
while reducing wildlife mortality due to
motor vehicles.

Accordingly, the FHWA issued an
SNPRM, dated June 18, 1997 (62 FR
33047), which further amended Part 777
by revising § 777.1 to read: “To provide
policy and procedures for evaluation
and mitigation of adverse environmental
impacts to wetlands resulting from
projects funded pursuant to the
provisions of title 23, United States
Code.”

That SNPRM also made a technical
amendment to the text of the June 17,
1996, NPRM, and revised the heading of
the regulation to read, “Mitigation of
Impacts to Wetlands.”

The TEA-21 established a preference
for use of mitigation banks to provide
compensatory mitigation for
unavoidable wetlands impacts caused
by federally funded highway projects,
and for impacts to natural habitat. The
TEA-21 provides that, for projects
funded under title 23, U.S. Code, having
a wetland impact within the service area
of a mitigation bank, to the maximum
extent practicable preference shall be
given to the use of the mitigation bank,
if the bank contains sufficient credits to
offset the impact and is approved in
accordance with the Federal Guidance

for the Establishment, Use, and
Operation of Mitigation Banks (60 FR
58605, November 28, 1995) (Federal
Guidance). The Federal Guidance
presents guidance for the use of
ecological mitigation banks as
compensatory mitigation in the Section
404 regulatory program for unavoidable
impacts to wetlands and other aquatic
resources.

B. Who Is Affected by the New
Regulation?

The new regulation addresses the
eligibility of mitigation activities for
impacts to wetlands and natural habitats
for funding under title 23, U.S. Code.
The FHWA and State departments of
transportation (DOTs), who are
responsible for administering title 23,
U.S. Code, funds and implementing
highway projects, are the primary
agencies affected by the new regulation.
State departments of transportation will
have increased flexibility in planning
and implementing mitigation for
impacts to wetlands and other waters of
the United States, and to natural
habitats caused by highway projects
funded pursuant to title 23, U.S. Code.
This increased flexibility will affect
advance planning for wetlands
conservation by other agencies as well
through interagency coordination and
cooperative projects. Providers of
services to mitigate wetlands impacts,
such as private wetlands mitigation
banking companies, and wetland
regulatory agencies, including the U.S.
Army Corps of Engineers, U.S.
Environmental Protection Agency, and
State regulatory agencies, will also be
affected by the regulation through the
increased flexibility and the mitigation
banking preference. The changes in the
new regulation should reduce the
permit review times for the Section 404
regulatory program by increasing the
flexibility offered to State highway
agencies in mitigating impacts to
wetlands, facilitate project
development, and result in greater
efficiency in providing mitigation for
unavoidable impacts.

C. What Does the Rule Do and What
Changes Were Made in the Final Rule
Due to Comments Received on the
Proposed Rule?

The final rule establishes a preference
for wetland mitigation banking in
mitigating wetlands impacts caused by
projects funded under title 23, U.S.
Code, broadens the regulation to
provide eligibility for use of title 23
Federal highway funds to mitigate for
impacts to wetlands caused by current
or past highway projects funded under
title 23, U.S. Code, and to mitigate

impacts to natural habitat. The NPRM
did not address mitigation of impacts to
natural habitat, however, this issue was
discussed in the SNPRM April 7, 1999
at 64 FR 16870. The final rule also
recognizes the eligibility of
environmental restoration activities
established in the TEA—-21 on highway
projects funded pursuant to title 23,
U.S. Code.

Specific changes in the final rule from
those published in the NPRM and the
SNPRMs are the following:

Section 777.2 Definitions

In the definition of “compensatory
mitigation,” the phrase “Activities such
as” is deleted in order to limit the
definition to the specific activities cited.

The definition of “ecologically
desirable” is deleted in response to
comments recommending its removal.
The banking preference in the TEA-21
is not restricted to the most ecologically
desirable mitigation alternative;
therefore, the definition is not needed.

The definition of natural habitat is
changed to add the word “currently” in
the phrase ‘“‘not currently subject to
cultivation.” Also, a new sentence is
added at the end of the definition. These
changes were made to more clearly
define the scope of the term.

The definition for “net gain of
wetlands” is changed to make it more
consistent with the Federal Guidance
and Section 404(b)(1) guidelines. The
phrase “at a ratio greater than 1:1” is
added to clarify the definition.

A definition for “practicable” is
added to make this regulation consistent
with the regulatory program language
found at 33 CFR Parts 320—330 and 40
CFR Part 240.

The definition for “wetland or habitat
enhancement” is revised to make it
consistent with the Federal Guidance
and to broaden the definition with
respect to control and management of
pests necessary for enhancement.

The definition for “wetland or habitat
establishment period” is changed in
response to comments to clarify the
distinction between establishment and
maintenance of wetland mitigation sites.
Maintenance activities are not eligible
for participation with Federal-aid
highway funds (23 U.S.C. 116(a)),
whereas certain activities for wetland or
habitat establishment for the purpose of
project mitigation have been identified
as eligible.

A definition for “wetland or habitat
preservation” is added to make this
regulation consistent with the Federal
Guidance.

The definition for “wetland or habitat
restoration” is changed in response to
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comments to make it consistent with the
Federal Guidance.

The definition of “wetlands and
habitat banking and related measures”
is changed in response to a commenter’s
request to make it consistent with the
Federal Guidance. The definition is now
titled “mitigation bank.”

The definition of “wetlands or habitat
mitigation credit” is changed in
response to comments to make it
consistent with the Federal Guidance.

Section 777.3 Background

This section is revised for clarity and
to add regulatory references. Paragraph
(b) is added to make the references to
title 23, U.S. Code, formerly in
paragraph (a), more clear. Paragraphs
(c), (d), and (e) are added to provide
reference to Federal regulations and
guidance pertinent to wetlands and
habitat mitigation activities, at the
request of several commenters.

Section 777.7 Evaluation of Impacts

Paragraph (a) is revised to use
appropriate regulatory language (‘‘shall”
rather than “should”) and to clarify the
applicability of the regulation relative to
participation with title 23, U.S. Code,
funds. Paragraph (b) is revised to make
it clearer. Paragraph (c) is revised to
emphasize concurrent environmental
analyses and processes, and to
incorporate a reference to regulatory
guidance relative to recognized
wetlands functions and mitigation of
impacts found at 33 CFR 320.4.

Section 777.9 Mitigation of Impacts

Paragraph (a) is revised to make it
clearer that this section applies to
mitigation activities eligible for
participation with Federal-aid highway
(title 23) funds and to remove
requirements not found in the TEA-21,
but stated elsewhere (at 40 CFR Part
230). Paragraph (b) is revised to remove
a perceived bias against commercial
wetlands banks in the proposed
regulation. Paragraphs (c) and (d) are
added to make the regulation more
consistent with guidance on wetlands
and natural habitat mitigation in the
TEA-21 and to incorporate the FHWA’s
current legal interpretation on eligibility
of mitigation activities for participation
with title 23, U.S. Code, funds.

Section 777.11 Other Considerations

Paragraphs (b) and (c) are revised to
make them consistent and clearer, and
to include performance bonds as a
sufficient assurance that a mitigation
site would be properly maintained as a
wetland or natural habitat. Paragraph (g)
is changed to eliminate unnecessary

language outside the authority of title
23, U.S. Code.

D. Why Did the FHWA Change the Rule?

This rule was changed to implement
new authority for participation with
Federal highway funds in mitigation for
wetlands and natural habitat impacts
due to federally funded highway
projects. It also recognizes new needs,
requirements, and methods to
successfully implement compensatory
mitigation, and implements changes in
interpretation of existing regulations to
allow restoration or mitigation of such
impacts due to already-completed
projects which were not mitigated when
the projects were built.

E. Discussion of Comments

All comments received on the NPRM
were carefully considered in the
decision to publish a final rule. A total
of 33 comments were received: 3 from
Federal agencies, 22 from State
agencies, 1 from a State legislature, 3
from non-governmental organizations, 3
from private wetland banking
organizations or companies, and 1 from
3 U.S. Senators.

Comments in general supported the
increased flexibility provided by
changes in the regulation to conform
with new authority established in the
ISTEA and the TEA-21 for mitigating
impacts to wetlands and natural habitat.
However, concerns were expressed that
this new authority: (1) Might become a
requirement with respect to unregulated
resources; (2) might lead to
inappropriate use of permits and
compensatory mitigation; (3) might de-
emphasize the Section 404(b)(1)
guidelines; and (4) might lead to lack of
emphasis on the National
Environmental Policy Act (NEPA) in the
project development process.

As previously stated, this regulation
does not establish any requirement to
mitigate impacts to wetlands, waters of
the United States, or natural habitats, or
to carry out environmental restoration of
historic or past impacts to such
resources. It establishes requirements
for participation with title 23, U.S.
Code, Federal-aid highway funds in
costs of mitigation activities (avoidance,
minimization, rectification, reduction,
compensation (40 CFR 1508.20)) or
environmental restoration activities
authorized under the TEA-21 associated
with highway projects funded under
title 23, U.S. Code, only. Part 771 of title
23, CFR, establishes the general project
environmental process, impact review
requirements, and mitigation policy
under NEPA for federally funded
highway projects. Specific mitigation
requirements for wetlands and waters of

the United States are established at 33
CFR Part 320, 40 CFR Part 230, and by
other applicable State or local
regulations. Federal requirements for
conservation measures for habitat of
federally listed species are found in 50
CFR Part 402—Interagency
Cooperation—Endangered Species Act
of 1973, as amended, and related
guidance, and State regulations as
applicable.

Part 771 is the FHWA regulation
implementing NEPA; it addresses
appropriate analysis of impacts to the
natural and human environment, and
use of title 23, U.S. Code, funds for
mitigation of impacts in general. Other
Federal guidance and regulations
regarding mitigation for impacts to
wetlands and aquatic resources include:
the U.S. Fish and Wildlife Service
(USFWS) draft regulations concerning
compatible uses of Federal wildlife
refuges, found at 64 FR 49055
(September 9, 1999); the USFWS policy
on mitigation, found at 46 FR 7644
(January 23, 1981); the Federal
Guidance; and the Regulations for
Implementing the Procedural Provisions
of the National Environmental Policy
Act (40 CFR Part 1508).

Since the ISTEA was passed, the
FHWA has implemented the additional
flexibility that the ISTEA provided to
participate in wetland mitigation that
was not found in the old regulation
through internal memoranda and
technical guidance. The FHWA has
encouraged progressive approaches to
wetlands mitigation, including
development of mitigation banking
agreements and restoration of past
impacts which were not mitigated when
the highway projects were constructed.
State DOTs have been allowed all
possible flexibility in developing
compensatory mitigation approaches for
unavoidable wetlands impacts with
Federal highway funds, and have been
encouraged to seek out new methods
and technology for mitigation. The
FHWA has participated in wetland
technical workshops, and published a
technical manual on mitigation of
wetlands, National Cooperative
Highway Research Program (NCHRP)
Report 379, “Guidelines for the
Development of Wetland Replacement
Areas,” 1 to improve the value and
performance of compensatory
mitigation.

1Report 379 dated 1996 is available for purchase
at a cost of $65 from the Transportation Research
Board bookstore at 2001 Wisconsin Avenue, NW.,
Green Building, Room 346, Washington, DC 20007,
(202) 334-3213; or online at: http://www.nas.edu/
trb. It is available for inspection and copying as
provided in 49 CFR Part 7.
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In addition to supporting the
increased flexibility in participation
with Federal transportation funds for
mitigation, several comments also
generally supported mitigation banking
for mitigation of highway impacts.
Highway projects are linear, often
resulting in many, small, incremental
impacts. On-site mitigation sometimes
results in isolated wetlands that might
not provide benefits commensurate with
costs and time required to establish
wetland functions. Due to the presumed
larger size of the mitigation wetlands
established through banking, and the
controls that are recommended by the
Federal Guidance under the Section 404
permit authority, wetlands banks could
provide more wetland values and
benefits per acre and should receive
sufficient management to ensure their
functions will be sustained into the
future.

Additional comments and responses
are as follows:

Several commenters requested that a
citation to the Section 404(b)(1)
guidelines (40 CFR Part 230) be
included; others thought it was not
necessary. The Section 404(b)(1)
guidelines are regulatory in nature and
apply to environmental review and
mitigation of impacts under Section 404
permit authority. The citation is now
provided in § 777.3.

Several commenters requested
citation of the Environmental Quality
Council National Environmental Policy
Regulations (40 CFR Parts1500—1508).
These regulations are now cited in
§777.7.

One commenter requested
information on the location and cost of
mitigation banks established with
Federal highway funds or by State
Departments of Transportation (DOTs).
The FHWA does not collect or maintain
this data.

Several commenters requested
preparation of an environmental impact
statement (EIS) on this rulemaking.
Typically, promulgation of rules by the
FHWA is a categorical exclusion (23
CFR 771.117(c)(20)). Further, this
rulemaking is not a proposal for a major
Federal action significantly affecting the
environment. Impacts to wetlands and
waters of the United States due to
federally funded highway projects, and
the appropriateness of the mitigation
provided for those impacts, are assessed
for each project under NEPA through
two paths. One is the NEPA process by
the State DOT and the FHWA (23 CFR
Part 771), and a second is through the
public interest review process for
Section 404 permits as required under
NEPA by the U.S. Army Corps of
Engineers (33 CFR 320.4).

This rulemaking does not establish
additional mandatory mitigation
requirements for wetlands or natural
habitats, nor does it alter the Section
404 Regulatory Program or the
requirements of the Section 404(b)(1)
guidelines to avoid and minimize
wetlands impacts. The U.S. Army Corps
of Engineers has revised the nationwide
permit (NWP) program under Section
404 (65 FR 12817), effective June 5,
2000. Requirements for notice and
mitigation of impacts on NWPs have
been strengthened, not relaxed.
Therefore, the FHWA does not agree
that promulgation of this final rule
requires the preparation of an EIS.

One non-governmental organization
stated that the Federal highway program
caused the loss of “thousands of acres
of wetland.” Losses of wetlands due to
Federal highway projects which
involved individual Section 404 permits
have averaged about 2,000 acres per
year on a program-wide basis over the
past three years. During the same
period, compensatory mitigation for
these unavoidable impacts has been
provided at a ratio of approximately 2:1
on a program wide basis. The FHWA
will continue to pursue a goal of
providing compensatory mitigation
sufficient to help reach the national goal
of a net gain in wetlands functions and
values.

One commenter asserted that this rule
will encourage greater use of Section
404 general permits through
participation in mitigation with Federal
highway funds, and will result in more
wetlands losses. The recent changes to
the nationwide permit program do not
broaden the use of general permits,
instead they strengthen the
requirements for use of such permits
which apply to highway projects, and
increase the level of environmental
review and mitigation required.
Therefore, the FHWA does not believe
that this rule will encourage wetland
losses. However, it will enable better
mitigation on highway projects; not just
compensatory mitigation, but also
avoidance and minimization, and will
result in an improvement in the
performance of compensatory mitigation
sites.

Numerous comments were received
on the definitions (§ 777.2). Several
commenters suggested revision of the
definition of compensatory mitigation to
delete “wetland buffer areas,” “usually
occurs,” and “Compensatory mitigation
* * * after such impacts in special
circumstances.” Most of these
commenters emphasized avoidance and
minimization of adverse wetlands
impacts to the maximum extent
practicable, and implementation of

compensatory mitigation before impacts
occur to avoid temporal (temporary) loss
of wetlands functions and values. Some
commenters opposed allowing the use
of mitigation banks or off-site
compensatory mitigation.

The Congress, in the ISTEA, made use
of wetland mitigation banks eligible for
Federal funding on National Highway
System and Surface Transportation
Program projects (23 U.S.C. 133).
Further, the TEA—-21 establishes a
preference for the use of mitigation
banks to offset unavoidable losses due
to Federal-aid highway projects.
Therefore, the FHWA cannot disallow
their use.

The U.S. Army Corps of Engineers, in
its recent notice regarding revision of
the Nationwide Permit Program (64 FR
39252, July 21, 1999), stated: “The
establishment and maintenance of
vegetated buffers adjacent to open
waters and streams will protect, restore,
and enhance water quality and aquatic
habitat. Vegetated buffers can be used to
provide out-of-kind compensatory
mitigation for wetland impacts where
the District Engineer determines that
such mitigation for wetland impacts is
the best, ecologically, for the aquatic
environment.” This approach is
consistent with watershed management
concepts in wetlands and aquatic
resource protection and conservation
currently being advanced by the
Administration (Protecting America’s
Wetlands: A Fair, Flexible, and Effective
Approach, White House Office for
Environmental Policy, 1993) and many
State resource agencies.

Off-site compensatory mitigation has
been accepted by the U.S. Army Corps
of Engineers as a means of obtaining
replacement of lost wetlands functions
and values where it is determined to be
suitable. In some cases, on-site
mitigation is not available or
practicable. Off-site alternatives might
provide the opportunity to re-establish
wetlands functions where other
alternatives cannot be implemented or
would be ineffective.

One commenter asserted that allowing
compensatory mitigation to “occur after
such impacts under special
circumstances,” invites abuse of
flexibility and is not consistent with the
Federal Guidance. In fact, the Federal
Guidance states: “Compensatory
mitigation is typically implemented and
functioning in advance of project
impacts, * * *.” The FHWA recognizes
that it is preferable for compensatory
mitigation to be accomplished before or
concurrently with impacts. However,
our current interpretation of eligibility
of mitigation activities for participation
with Federal highway funds, based on



82918

Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Rules and Regulations

provisions in the ISTEA and the TEA-
21, allows mitigation of project impacts
after the fact, to the extent that
mitigation and environmental
restoration projects related to
transportation projects can be
undertaken well after the highway
construction project has been completed
and is in use, and there is no active
federally funded highway construction
project in the vicinity. Therefore, we are
leaving the definition as written.

Comments by Federal agencies were
submitted concerning the definition of
mitigation banks for wetlands and
natural habitats, to the effect that the
definition should be consistent with the
Federal Guidance. We agree with this
comment, and therefore have changed
the definition of mitigation bank to
agree with that found in the Federal
Guidance, with the addition that the
definition also applies to natural
habitat. A comment was also submitted
requesting that “related measures” be
defined separately from “mitigation
bank.” Upon review of section 1106 of
the TEA-21 (23 U.S.C. 103), no mention
of the term ‘“‘related measures” was
found. The FHWA believes that this
term falls within a range of activities
that would normally be associated with
other definitions in the regulation.
Therefore, no definition is included for
“related measures,” and the term is
removed from the definition and other
sections where it appeared.

Several State departments of
transportation commented on the
definition of natural habitat to exclude
highway rights-of-way from the
definition in accordance with 23 CFR
1.2. The FHWA agrees with these
comments. Once established through
title or easement, highway rights-of-way
are excluded from the definition of
natural habitat. Their primary purposes
are transportation related. This is not
intended to preclude the use of rights-
of-way for purposes of maintaining
wildlife passage across highways by
structures or other means, or for
enhancing natural habitats, when
consistent with transportation uses.

Comment was also made that the
definition of natural habitat could be
interpreted as precluding the restoration
of cultivated or artificially landscaped
areas to natural habitat conditions. All
cultivated or landscaped areas were at
one time occupied by naturally
occurring, native vegetation. They
usually can be restored to natural
habitat through deliberate restoration
processes.

Several commenters suggested
changes to the definition of ‘“Net gain of
wetlands” (1) To exclude preservation
as a means of achieving a net gain, (2)

to delete the phrase ““at a ratio greater
than 1:1,” and (3) to include natural
habitat in a net gain definition and
policy. The FHWA agrees that
preservation is not capable of achieving
a net gain of wetland area. However, the
FHWA believes that, under exceptional
circumstances, preservation can protect
existing, high value wetlands that are at
risk of development, degradation, or
loss, and result in a gain in wetlands’
functional capacity in the long run.
Preservation is also permitted under the
Federal Guidance and Section 404(b)(1)
guidelines. Deleting the phrase “at a
ratio greater than 1:1” will not
substantively change the meaning or
interpretation of the definition. We also
maintain that this definition is confined
to eligibility of mitigation activities
funded pursuant to title 23, U.S. Code;
in other words, the federally funded
highway program. Wetlands have been
identified through special national
programs and policies for particular
management attention and protection as
unique and critical national resources,
for example the National Clean Water
Action Plan has specific wetland
elements included. In addition, the
FHWA has established specific
performance objectives in its National
Strategic Plan and Performance Plan for
conservation of wetlands.

The FHWA also recognizes the
mandate to conserve and protect the
habitat of species listed as threatened or
endangered under the Federal
Endangered Species Act (ESA) (16
U.S.C. 1531 et seq.) and other biological
species of special concern under NEPA
and other related regulations and
policies. Through participation in the
ESA Section 7 process (16 U.S.C. 1536),
conservation measures for protection
and recovery of listed species on
Federal highway projects are
implemented. Part 771 provides for the
mitigation of significant, adverse
impacts of Federal highway projects.
Neither FHWA policy nor regulations
preclude participation with Federal
transportation funds in mitigation for
impacts to natural habitat which would
provide compensation ratios greater
than 1:1 where appropriate. This
regulation does not prohibit such
appropriate compensation for natural
habitat losses, and the FHWA believes
that the ESA and other conservation
objectives are adequately met under
those policies and requirements.
Therefore, the definition is left as it is.

One commenter objected to the use of
the definition for “service area”
provided in the Federal Guidance. This
definition has been generally accepted
in the Section 404 regulatory program
and provides sufficient flexibility to

obtain useful, timely, cost-effective
mitigation. In the interest of
consistency, the definition used in the
Federal Guidance will be retained in
this regulation.

Several commenters suggested
revision or deletion of the definition of
“wetland or habitat enhancement.” We
agree that the written definition was not
as clear as we would like, and therefore
have partially replaced it with the
definition of “enhancement” from the
Federal Guidance. However, we have
left examples of activities which can be
carried out to enhance wetlands for
purposes of determining eligibility for
Federal participation with Federal
highway funds.

One commenter expressed a concern
with the definition of “wetland or
habitat enhancement,” saying that
allowing enhancement or improvement
of areas surrounding wetlands (i.e.,
buffer zones) should not be considered
mitigation and should not receive credit
for mitigating impacts to wetlands. The
TEA-21 provides for participation with
Federal highway funds to mitigate
impacts to wetlands and other, non-
wetland, habitats. Mitigation of impacts
to wetlands are required as a condition
of permits issued under Section 404 of
the CWA, and the appropriate
mitigation credits granted to a
mitigation project are determined by the
U.S. Army Corps of Engineers through
that process. The definition as written
allows for the use of Federal highway
funds for mitigation of impacts of
federally funded highway projects to
wetland and non-wetland habitats, is
accurate, and has not been changed.

One non-governmental organization
requested that the term “pest control”
be replaced with “integrated pest
management.” We agree with this last
comment, and have changed the section
to that effect.

One commenter complained that the
definition of “‘wetland or habitat
establishment period’” was too vague.
Therefore, the definition has been
changed to indicate more of the
purpose. The intent of defining an
establishment period is to allow
participation with Federal highway
funds in corrective measures necessary
to fully establish compensatory
mitigation. The definition is necessary
and remains in the regulation.

One commenter requested that the
definition of “wetland or habitat
functional capacity”” be deleted. Section
404 regulations require that functions of
wetlands being impacted in a proposed
action or project permitted under
Section 404 authority be assessed to
determine the extent of impacts on
waters of the United States and to
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evaluate the importance of the wetlands
being impacted. The concept of
functional capacity is implicit in the
Section 404 Regulatory Program, is an
essential element in the
hydrogeomorphic functional assessment
approach (HGM) being developed by the
U.S. Army Corps of Engineers (62 FR
33607, June 20, 1997), and is defined
therein. The FHWA supports the
development and application of HGM to
highway projects where it is practicable.
Therefore, this definition remains in the
regulation.

One commenter asked for a definition
of “scientific functional assessment.”
Functional assessment of wetlands is
defined by the U.S. Army Corps of
Engineers as “‘a process by which the
capacity of a wetland to perform a
function is measured.” (Technical
Report WRP-DE-9, U.S. Army Corps of
Engineers, 1995). This definition is
expanded and further refined in the
Section 404(b)(1) guidelines (40 CFR
230.20-230.50). Both of these
definitions are science-based in that
they refer to or require factual data
concerning the observation and
measurement of conditions that exist in
wetlands and the processes which occur
there. This is the type of analysis to
which the FHWA refers in the term
“scientific functional assessment.” This
process is required by the public
interest review when a Section 404
permit is issued for compliance with the
Section 404(b)(1) guidelines. The
Section 404(b)(1) guidelines are
“substantive environmental standards
by which all 404 permit applications are
evaluated.” (Joint Memorandum to the
Field, USEPA and USACE; Appropriate
Level of Analysis Required for
Evaluating Compliance with the Section
404(b)(1) Guidelines Alternatives
Requirements (August 23, 1993)).

One commenter suggested changing
the definition for “wetland or habitat
mitigation credit” to that found in the
Federal Guidance; another suggested
that this definition be deleted. The
hydrogeomorphic approach developed
by the U.S. Army Corps of Engineers
facilitates using the concept of
mitigation credits by presenting an area-
based functional capacity index which
can be used to determine appropriate
ratios of compensation. Thus, the
concept of mitigation credits can be
applied to on-site, project-specific
mitigation as well as to mitigation
banks. Therefore, we have left the
definition as it was, and added a
statement that, with respect to
mitigation banks, the definition means
the same as that in the Federal
Guidance.

A Federal agency commented on the
definition for “wetland or habitat
restoration,” suggesting removal of the
phrase “but have essentially been
eliminated.” We agree that this phrase
is unnecessary, and have eliminated it.

The remaining comments apply to the
body of the regulation, §§ 777.3 through
777.11.

One commenter requested that a
paragraph referring to the Section 404
regulatory program be included in
§777.3, background. We agree with this
comment and have included a reference
to the U.S. Army Corps of Engineers
Regulatory Program, 33 CFR Parts 320-
330.

One commenter requested that a
description of the preference for the use
of mitigation banks for compensatory
mitigation of impacts related to projects
funded pursuant to title 23, U.S. Code,
as stated in the TEA—21, be included in
§ 777.3. That preference relates to
participation in mitigation costs on such
projects, and is stated in § 777.9,
Mitigation of Impacts.

One commenter requested that
monitoring of mitigation projects be
included in § 777.5, Federal
Participation, paragraph (b). Monitoring
of mitigation activities and results is an
essential activity to ensure successful
completion of mitigation. Therefore, the
section is changed to specifically
include monitoring as an eligible
activity.

Several commenters requested
§777.5(a) require consultation by the
State DOTs with Federal and State
resource agencies to determine what
measures are needed to fully mitigate
adverse impacts to wetlands.
Consultation with resource agencies is
carried out under the requirements of
the Section 404 public interest review
process on all permits which have
greater than minimal effects on waters
of the United States. The Section
404(b)(1) guidelines are likewise
universally applied to the Section 404
Permit process. The interagency review
process is also referenced in §§777.7
and 777.11.

One commenter asked that a
requirement for compliance with
Section 404 of the CWA, requirements
and other relevant statutes be added to
§777.7, Evaluation of impacts. The
FHWA agrees, therefore a paragraph is
added to that effect. A commenter also
recommended that indirect and
cumulative impacts be added to the
statement in this section. The evaluation
of such long term impacts is addressed
in §777.7(c).

Several State departments of
transportation commented in reference
to § 777.7, that the cost of mitigation

often exceeded the “value” of the
wetland resource impacted, and that the
area of mitigation required to satisfy a
Section 404 permit condition far
exceeded the area of wetland impacted.
33 CFR 320.4(r)(2) states:

All compensatory mitigation will be for
significant resource losses which are
specifically identifiable, reasonably likely to
occur, and of importance to the human or
aquatic environment. Also, all mitigation will
be directly related to the impacts of the
proposal, appropriate to the scope and degree
of those impacts, and reasonably enforceable

* ok *

Natural resource values are very
difficult to determine, since common
practice in our society is to assign value
to a service, an object, or a parcel of
land, in monetary terms. Natural
resources that do not receive or
encourage direct public or private ‘“use”
in some manner, for instance recreation
or economic gain, are typically valued
very low in monetary terms, lower than
their importance to a healthy ecosystem
might be. Means of valuing resources
include “replacement cost,”
“willingness to pay” for use or access,
and ‘“‘user economic expenditures”
value, wherein the economic benefit is
calculated based on average
expenditures for those uses. None of
these approaches effectively measures
the importance of a particular ecological
element to the healthy, normal,
functioning of ecosystems. They do
approach some measure of the economic
significance of the resource. However,
wetlands have been identified as being
of national importance and significance
by law, executive order, and regulation.
Therefore, we assume that they are
significant in the functioning of the
ecosystems within which they occur,
despite our inability at this time to put
an “appraised”” dollar value or
significance rating on their ecosystem
relationships. For this reason, FHWA
policy is that reasonable costs of
mitigation, in all its forms, are eligible
for participation with Federal highway
funds, and are consistent with agency
and national resource conservation
objectives, as exemplified by such
programs as the National Clean Water
Action Plan, Wetlands Reserve Program,
and North American Waterfowl
Management Plan.

Several commenters requested
clarification of the applicability of
§ 777.9, Mitigation of impacts, to the
TEA-21, section 1108(a)(7), Surface
Transportation Program, Eligibility of
projects (23 U.S.C. 133(b)(14)). This
section of the TEA-21 adds the
following to the list of activities eligible
for Federal transportation funds under
this section:



82920

Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Rules and Regulations

(14) Environmental restoration and
pollution abatement projects (including the
retrofit or construction of storm water
treatment systems) to address water pollution
or environmental degradation caused or
contributed to by transportation facilities,
which projects shall be carried out when the
transportation facilities are undergoing
reconstruction, rehabilitation, resurfacing, or
restoration; except that the expenditure of
funds under this section for any such
environmental restoration or pollution
abatement project shall not exceed 20 percent
of the total cost of the reconstruction,
rehabilitation, resurfacing, or restoration
project.

The commenters raised the question
whether or not the 20 percent limit
applied to mitigation of current impacts
due to projects funded under Title 23.
The FHWA'’s interpretation of this
section is that the 20 percent limit for
“four r”’ projects (reconstruction,
rehabilitation, resurfacing, or
restoration) applies to past or existing
impacts or pollution caused by the
original highway project or subsequent
construction projects on the highway,
not to mitigation of impacts anticipated
by a proposed new activity.

Several commenters also
recommended that if the participation of
Federal highway funds in mitigation of
past wetlands impacts were allowed, a
specific pool of funds be set aside for
such “wetland mitigation retrofit
activities” with a specific funding limit.

“Wetland mitigation retrofit” we take
to mean the mitigation of historical or
past wetlands impacts due to highway
projects which were not successfully
compensated or mitigated at the time of
construction. The TEA-21 does not
subdivide Transportation Enhancement
(TE) funds into separate accounts that
can only be used for specified TE
projects. Wetland mitigation retrofit
projects are treated like any other TE
project and are eligible for TE funding
on a case-by-case basis.

One commenter requested that the
term “wetland” in § 777.9(a)(1) be
changed to “waters of the United
States,” and that the following phrase,
“avoidance and minimization must be
given first consideration in mitigating
wetlands impacts’ be replaced with
“impacts to wetlands and other waters
of the United States must be avoided
and minimized to the maximum extent
practicable, prior to consideration of
compensatory mitigation measures.”

One of the reasons this regulation is
being revised is specific authority in the
TEA-21, which refers to “‘natural
habitats and wetlands* * *.”” Therefore,
the regulation will retain references to
wetlands, and not waters of the United
States. However, the FHWA recognizes
that the Section 404 regulatory program

(33 CFR Parts 320—330) regulates
discharges in “waters of the United
States” (33 CFR 328.3), which include
aquatic resources other than wetlands.
Eligibility of funding for mitigation of
these impacts is addressed under Part
771. The FHWA recognizes the need to
satisfy the requirements for mitigation
established in the Section 404(b)(1)
guidelines in permitting projects, and
also established in section 1106 of the
TEA-21, which amended 23 U.S.C.
103(b)(6)(M) in part, as follows : “In
accordance with all applicable Federal
law (including regulations),
participation in natural habitat and
wetland mitigation efforts* * *.” We
interpret this as a reference to 33 CFR
Part 320, General Regulatory Policy, 40
CFR Part 230, Section 404(b)(1)
guidelines, and other Federal
regulations related to wetlands and
natural habitats. It is not the intent of
the FHWA to duplicate regulatory
requirements in this regulation that
have been independently established.
Therefore, this reference and the
accompanying language are removed
from the section and have been placed
in § 777.3, Background.

A commenter suggested that
§777.9(a)(2) specify that the
compensatory wetland mitigation
implemented must be the most
preferred environmentally in
accordance with the Section 404(b)(1)
guidelines. This change is beyond the
scope and intent of this regulation,
therefore, the requested change was not
made.

Several commenters suggested that
the service area of a mitigation bank
(§777.9(a)(4)) be defined as the USGS
hydrologic unit in which it occurs. This
is not consistent with the Federal
Guidance. Further changes were also
requested specifying the proximity of
mitigation to impacts. These decisions
are made by the U.S. Army Corps of
Engineers, in conditioning Section 404
permits, and are not within the scope of
this regulation.

A commenter also suggested, in
reference to § 777.9(a)(4), that
compensatory mitigation be allowed
only within the same hydrologic unit,
and that out-of-kind mitigation should
be acceptable only if specifically
recommended by resource agencies.
Such a requirement is beyond the scope
of the statute and this regulation.
General guidelines for siting of
mitigation banks are found in Section
I1.B(2) of the Federal Guidance.
Requirements for siting of compensatory
mitigation are determined by the U. S.
Army Corps of Engineers as conditions
to the issuance of a permit in
accordance with the Section 404(b)(1)

guidelines. Therefore we are not
changing the language in this section.

A commenter recommended that
§ 777.9 include sequencing
requirements for non-wetland, natural
habitats, similar to that required by 40
CFR 230 for wetlands. Sequencing, as
defined in the Section 404(b)(1)
guidelines, is the requirement to avoid
or minimize impacts before considering
compensatory mitigation. Such a
requirement is beyond the scope of this
regulation and the TEA-21 authorities.
Therefore, a sequencing requirement for
natural habitat was not added to the
regulation.

Comment was made on this section
requesting that clarification be provided
in the final rule for the language in the
TEA-21 which states a preference for
the use of mitigation banks, to the effect
that an eligible bank (impacts within
service area, credits available, approved
and permitted by the COE in accordance
with the Federal Guidance) be used to
the maximum extent practicable to
mitigate some of the wetland impacts on
a highway project, even if the bank does
not have sufficient credits available to
mitigate all the project’s impacts.

The TEA-21, section 1106 (23 U.S.C.
103(b)(6)(M)) states:

In accordance with all applicable Federal
law (including regulations) participation in
natural habitat and wetland mitigation efforts
related to projects funded under this title,
which may include participation in natural
habitat and wetland mitigation banks,
contributions to statewide and regional
efforts to conserve, restore, enhance, and
create natural habitats and wetlands, and
development of statewide and regional
natural habitat and wetland conservation and
mitigation plans, including any such banks,
efforts, and plans authorized under the Water
Resources Development Act of 1990 (Public
Law 101-640) (including crediting
provisions). Contributions to the mitigation
efforts described in the preceding sentence
may take place concurrent with or in advance
of project construction; except that
contributions in advance of project
construction may occur only if the efforts are
consistent with all applicable requirements
of Federal law (including regulations) and
State transportation planning processes. With
respect to participation in a natural habitat or
wetland mitigation effort related to a project
funded under this title that has an impact
within the service area of a mitigation bank,
preference shall be given, to the maximum
extent practicable, to the use of the
mitigation bank if the bank contains
sufficient credits to offset the impact and the
bank is approved in accordance with the
Federal Guidance for the Establishment, Use,
and Operation of Mitigation Banks (60 FR
58605) or other applicable Federal law
(including regulations).

The U.S. Army Corps of Engineers, as
the agency administering the Section
404 regulatory program, has the primary
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responsibility to determine the most
appropriate compensatory mitigation
approach for unavoidable impacts to
wetlands and waters of the United
States, including the use of a mitigation
bank, under Section 404, CWA, 33 CFR
Part 320, and 40 CFR Part 230. 33 CFR
320.4(r) presents the regulatory
guidance for mitigation of impacts to
waters of the United States in the
Section 404 permit process.

The FHWA, in determining eligibility
for participation with Federal-aid funds
for mitigation costs, sees no reason why
the use of a permitted mitigation bank
as partial mitigation for project impacts
should not be an eligible expense when
approved as a condition for issuance of
a Section 404 permit. Ultimately, the
decision upon which compensatory
mitigation approach to use for
unavoidable impacts rests with the U.S.
Army Corps of Engineers under the
Section 404 permit program authority
and U.S. Environmental Protection
Agency under the provisions of Section
404(c).

One commenter suggested that
§ 777.9(a)(4) explicitly require
mitigation banks to be certified as
functioning before credits can be issued
against project impacts. This comment
is appropriate to the Federal Guidance
and the Section 404 regulatory program,
but beyond the scope of this regulation.
Therefore § 777.9(a)(4) was not changed
in this regard.

A wetlands mitigation banker
commented on § 777.9(b), objecting to
the phrase ““is determined to be the most
ecologically desirable and practicable
alternative for compensatory
mitigation.” Upon reviewing the
regulatory process, and in light of the
other qualifying statements in the TEA—
21, the FHWA believes that the phrase
is unnecessary, and therefore it is
deleted from the final rule. It should be
clear under the Section 404 regulations,
including the Section 404(b)(1)
Guidelines, that a cooperative impact
and functional assessment process using
science-based information will be
employed as necessary to determine the
appropriate compensatory mitigation
approach.

One commenter requested
clarification of § 777.9(c), Contributions
to statewide and regional efforts to
conserve, restore, enhance and create
wetlands or natural habitats, with
respect to the eligibility of “in-lieu-fee”
mitigation programs for participation
with Federal-aid highway funds. In-lieu-
fee programs are those in which funds
are collected in specific amounts per
unit of impact and are then
administered by the regulatory agency
to pay for compensatory mitigation

according to pre-established objectives
and plans. The FHWA has not
developed specific guidance for
participation with Federal-aid highway
funds in in-lieu-fee programs at this
time. However, in so far as in-lieu-fee
programs are defined within the
guidelines provided in the TEA-21,
comply with other applicable Federal
and State laws (including regulations),
and are not contrary to the public
interest, they are eligible for
participation. The TEA-21 implicitly
states that in-lieu-fee mitigation
programs are eligible for Federal
participation, as follows (section 1106;
23 U.S.C. 103 (b)(6)(M)):

* * * participation in natural habitat and
wetland mitigation banks, contributions to
statewide and regional efforts to conserve,
restore, enhance, and create natural habitat
and wetland, and development of regional
natural habitat and wetland conservation and
mitigation plans, * * *

Accordingly, this regulation makes no
specific prohibition against
participation in in-lieu-fee programs,
other than the existing stipulation that
they be in accordance with other
applicable Federal laws (including
implementing regulations and guidance)
and State transportation planning
processes. It is in the public interest that
the FHWA ensure, through appropriate
documentation, cooperative agreements,
and performance contracts, as well as
direct monitoring and oversight where
appropriate, that in-lieu-fee programs
having participation with Federal
highway funds provide effective
compensation for unavoidable impacts
due to federally funded highway
projects.

A Federal agency expressed concern
about the use of “public lands” for
compensatory wetland mitigation
(§ 777.9(b)). The intent of the FHWA'’s
mitigation policy and this regulation
concerning the siting of mitigation is to
achieve the highest possible balance of
ecological values and public benefits
within available mitigation
opportunities, costs, and legal
authorities. It is not the intent of the
FHWA to establish a policy which
preempts management of public lands
by the responsible agency, nor place
unnecessary constraints on
compensatory mitigation alternatives.
Therefore, the reference to public lands
has been removed from the regulation.
We have established no prohibition
against alternatives for compensatory
mitigation on private lands, nor any
requirement to mitigate on publicly-
owned lands.

The Federal Guidance states the
following in Section II B(1) “The overall
goal of a mitigation bank is to provide

economically efficient and flexible
mitigation opportunities, while fully
compensating for wetland and other
aquatic resource losses in a manner that
contributes to the long term functioning
of a watershed . . . Banks may be sited
on public or private lands. Cooperative
arrangement between public and private
entities to use public lands for
mitigation banks may be acceptable. In
some circumstances, it may be
appropriate to site banks on Federal,
State, tribal, or locally-owned resource
management areas(. . .). The siting of
banks on such lands may be acceptable
if the internal policies of the public
agency allow use of its land for such
purposes, and the public agency grants
approval. Mitigation credits generated
by banks of this nature should be based
solely on those values in the bank that
are supplemental to the public programs
already planned or in place, . . .”

One State department of
transportation suggested that § 777.9(d)
disallow the eligibility of Federal
highway funds for mitigation or
restoration of impacts to wetlands from
historical or past highway projects
without promulgation of additional
specific and proscriptive guidelines for
implementation. The concern was that
this eligibility would result in
requirements for such mitigation from
regulatory agencies without legal
authority.

The TEA-21 authorizes the use of
Federal highway construction funds
(title 23, U.S. Code) to mitigate or
restore current or past wetlands losses
caused by federally funded highway
projects, but establishes no
requirements in this regard. This final
rule addresses the eligibility of wetland
mitigation activities for Federal highway
funding participation, and does not
establish requirements for mitigation or
ecological restoration of any type or
extent. 33 CFR 320.4(r)(2) clearly states
that mitigation required under a Section
404 permit issued for a current project
is meant to address direct impacts of the
permitted project, and not the impacts
due to prior or other current activities
or projects, as follows: “All
compensatory mitigation will be for
significant resource losses which are
specifically identifiable, reasonably
likely to occur, and of importance to the
human or aquatic environment. Also, all
mitigation will be directly related to the
impacts of the proposal, appropriate to
the scope and degree of those impacts,
and reasonably enforceable.” The
FHWA opposes extensions of
requirements for mitigation which are
not properly authorized by regulation or
law.
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A non-governmental conservation
organization requested § 777.9(d)
require mitigation to meet specific
conditions for participation with
Federal transportation funds. The
conditions suggested were that
mitigation must: (1) improve ecological
conditions of the regional watershed, (2)
be scientifically measurable as
compensation, (3) be accompanied by a
long term management plan, (4) have
established success criteria, and (5) have
a specific time frame for
implementation. While the FHWA
agrees with the intent of these
conditions, we do not believe it
necessary that they be added to this
regulation since they can be stipulated
under the Section 404 permit
conditions.

One commenter requested that
§777.11(a) be changed to state that
consultation with State and Federal
resource agencies ‘“must” occur, rather
than “should” occur. The FHWA
believes that “shall” is the appropriate
language for this regulation, and
therefore § 777.11(a) is changed to use
“shall.”

One commenter requested
clarification of the term “‘sufficient
assurances” in § 777.11(b). By this the
FWHA means legally recognized
documents or agreements, such as
easements, title restrictions, or,
mitigation banking instruments legally
approved under Section 404 authority.
Another commenter suggested that
“sufficient assurances” include a
performance bond. We agree with this
comment and have changed § 777.11(b)
to include performance bonds in the
examples of “sufficient assurances.”

One commenter recommended that
§ 777.11(b) include a bonding
requirement for private mitigation
banks. The U.S. Army Corps of
Engineers has the authority to establish
bonding requirements for mitigation
banks approved in accordance with the
Federal Guidance. State DOTs can
require performance bonding of private
banks where consistent with State law,
and bonding in some cases is suggested
to ensure completion of mitigation.
Additional bonding authority to require
bonding is unnecessary. Therefore, this
regulation will not establish a universal
bonding requirement for participation in
mitigation banks with title 23 Federal
highway funds.

Several commenters recommended
that § 777.11(b) not include a reference
to net gain of wetlands, or that the net
gain statement be further qualified. A
net gain of wetlands nationally over the
next decade has been made a goal of the
National Clean Water Action Plan, and
the FHWA has established a goal in the

Plan of providing a compensatory
mitigation ratio of 1.5 :1 or greater on a
program-wide basis. In addition, the
FHWA has established a goal of a net
gain of wetlands in the FHWA
Performance Plan. For the past three
years the average ratio of mitigation
provided to wetlands impacted has been
two to one or greater. The FHWA is
aware that many of the wetlands
impacted by highway projects are small,
isolated areas that have been degraded
or are of relatively low value, and has
worked with the U.S. Army Corps of
Engineers to develop appropriate
assessment methodology to reflect the
relatively low value and benefits of
these wetlands where such is the case.
The FHWA also recognizes that in some
parts of the country, such as the arid
west, there are additional constraints on
creating new wetlands acreage above
what would naturally exist. Among
these constraints is the availability of
sufficient water and legal water rights
issues. The FHWA emphasizes that the
net gain of wetlands goal is a national
objective in the federally funded
highway program, and is not to be
applied on a project-by-project basis, or
even within a State Federal-aid highway
program.

However, wetlands are nationally
recognized in the Clean Water Act and
other programs as important natural
resources which need special
management to ensure that their
significant benefits are protected and
preserved. Therefore, the FHWA
believes that a net gain goal for the
Federal highway program is a
significant and worthwhile objective,
and will provide important future
ecological and societal benefits.
Therefore, the net gain objective
remains in the regulation as stated.

One commenter requested that
§777.11(c) be modified to allow the use
of Federal highway funds to acquire
mitigation credits in accordance with
the terms of an approved mitigation
banking instrument. The FHWA agrees
that a mitigation banking instrument,
approved by the appropriate regulatory
authority, should provide sufficient
assurances that the site will be
maintained as a wetland as suggested in
the Federal Guidance. However, this
section deals with mitigation
approaches other than banks. Therefore,
the existing language will remain, with
the following change: . . . legally
recognized instrument, such as
permanent easement, deed restriction,
or legally approved mitigation banking
instrument, which provides for the
protection and permanent continuation
of the wetland or natural habitat nature
of the mitigation.”

A Federal agency pointed out the
value of interdisciplinary, interagency,
coordination highlighted in §§777.7
and 777.11, and encouraged State
departments of transportation to take
advantage of planning and design
services provided by the State resource
managers in evaluating resource values
and project impacts and implementing
effective mitigation. The FHWA concurs
with these comments and encourages
interdisciplinary approaches to
wetlands assessment and mitigation.

Two commenters expressed
additional concerns regarding
mitigation banking and locating
compensatory mitigation on public
lands. One commenting agency, while
aware of the potential advantages of
mitigation banking, was concerned
about the efficacy of wetland banks,
which are unproven in its region. The
recommendation was made that
mitigation banks be fully coordinated
and reviewed by State resource agencies
before being implemented as mitigation.
The importance of legally binding
banking instruments was emphasized.
The dynamic nature of natural wetlands
was also emphasized by this
commenter, which noted that the legal
nature of wetland banks requires them
to be stable in ecological character and
functions over time, whereas natural
wetlands are by nature dynamic and
often subject to rapid and radical change
by natural hydrologic change and
biological succession. This comment
points out the need for more knowledge
about the dynamic processes which
characterize the nature of wetlands and
their successional changes in response
to landscape and climatic processes.

It is incumbent on the banking
proponent to be aware of potential
stability problems associated with a
particular bank, and be prepared to
effectively establish and maintain the
bank to provide the benefits and
functions which are intended over the
lifetime of the legal obligation. It is also
important that regulators and resource
managers consider the relative stability
of the banked wetland resources, and
make decisions about requirements for
and certification of the use of banks
within that context.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above were
considered and are available for
examination in the docket at the above
address. Comments received after the
comment closing date were placed in
the docket and were considered to the
extent practicable. In addition to late
comments, the FHWA will also



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Rules and Regulations

82923

continue to file in the docket relevant
information that became available after
the comment closing date, and
interested persons should continue to
examine the docket for new material.

Executive Order 12866 (Regulatory
Planning and Review and DOT
Regulatory Policies and Procedures)

The FHWA has considered the impact
of this document and has determined
that it is neither a significant
rulemaking action within the meaning
of Executive Order 12866 nor a
significant rulemaking under the
regulatory policies and procedures of
the Department of Transportation. This
rulemaking amends the FHWA’s
regulations regarding mitigation of
impacts to wetlands, which have
become outdated because of provisions
in sections 1006 and 1007 of the ISTEA
and sections 1107 and 1109 of the TEA-
21 authorizing greater flexibility for
Federal participation in mitigating
impacts to wetlands and natural
habitats. These amendments have been
codified at 23 U.S.C. 103 and 133. The
recently enacted TEA-21 added the
term “‘natural habitat” to the eligibility
provisions of 23 U.S.C. 103 and 133,
and added a preference for the use of
established mitigation banks for wetland
mitigation activities.

This rule does not cause any
significant changes to the amount of
funding available to the States under the
STP or NHS programs or add to the
process by which States receive
funding. The provisions of this final
rule do not require the additional
expenditure of Federal-aid or State
highway funds. Instead, this rule merely
clarifies the scope of the FHWA'’s
wetlands regulations by specifying that
they apply to mitigation of all wetlands
impacts due to projects funded pursuant
to title 23, United States Code, not just
privately owned wetlands, that
mitigation of impacts to natural habitat
due to projects funded pursuant to title
23 is eligible for Federal participation,
and that mitigation banks are to receive
preference in mitigating such impacts.
Thus, it is concluded that the economic
impact of this final rule is minimal. In
addition, it does not create a serious
inconsistency with any other agency’s
action or materially alter the budgetary
impact of any entitlements, grants, user
fees, or loan programs; nor will
amendment of this regulation raise any
novel legal or policy issues. Therefore,

a full regulatory evaluation was not
performed and is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the

FHWA has evaluated the effects of this
final rule on small entities and has
determined it would not have a
significant economic impact on a
substantial number of small entities.
This final rule does not affect the
amount of funding available to the
States through the STP or NHS
programs, or the procedures used to
select the States eligible to receive these
funds. Furthermore, States are not
included in the definition of “small
entity” set forth in 5 U.S.C. 601. For
these reasons, and for those set forth in
the analysis of Executive Order 12866,
the FHWA hereby certifies that this
action will not have a significant
economic impact on a substantial
number of small entities.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 dated August 4, 1999, and it has
been determined this action does not
have a substantial direct effect or
sufficient federalism implications on
States that would limit the
policymaking discretion of the States.
Nothing in this document directly
preempts any State law or regulation.

Executive Order 12372
(Intergovernmental Review)

Catalog of Domestic Assistance
Program Number 20.205, Highway
Planning and Construction. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act of 1995

This action does not create a
collection of information requirement
for the purposes of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501-
3520.

National Environmental Policy Act

The FHWA has analyzed this
rulemaking for the purposes of the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321-4347).
This rule does not, in and of itself,
constitute a major Federal action
significantly affecting the quality of the
human environment. Instead, it amends
the scope of the existing FHWA
regulation on wetland mitigation to
conform with authorities in the ISTEA
and the TEA-21, which increases the
flexibility available to States when
deciding how to mitigate impacts to
wetlands and natural habitats resulting
from projects funded pursuant to the
provisions of title 23. In addition, the

passage of the TEA-21, with its addition
of the term “‘natural habitat” to the
wetlands mitigation banking provisions
of title 23, made this rule necessary.
Such impacts to wetlands and natural
habitat and appropriate mitigation
measures would be evaluated pursuant
to NEPA on a project-by-project basis by
the States and the FHWA. Accordingly,
promulgation of this rule does not
require the preparation of an
environmental impact statement.

Unfunded Mandates Reform Act of
1995

This rule does not impose a Federal
mandate resulting in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year.

(2 U.S.C. 1531 et seq.).

Executive Order 12630 (Taking of
Private Property)

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this action under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to healthy or safety that may
disproportionately affect children.

Regulatory Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 777
Flood plains, Grant programs—

Transportation, Highways and Roads,
Wetlands.
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Issued on: December 21, 2000.
Kenneth R. WyKkle,
Federal Highway Administrator.

In consideration of the foregoing, the
FHWA revises 23 CFR Part 777 to read
as follows:

PART 777—MITIGATION OF IMPACTS
TO WETLANDS AND NATURAL
HABITAT

Sec.

777.1
777.2
777.3
777.5

Purpose.

Definitions.
Background.

Federal participation.
777.7 Evaluation of impacts.
777.9 Mitigation of impacts.
777.11 Other considerations.

Authority: 42 U.S.C. 4321 et seq.; 49 U.S.C.
303; 23 U.S.C. 101(a), 103, 109(h), 133(b)(1),
(b)(11), and (d)(2), 138, 315; E.O. 11990; DOT
Order 5660.1A; 49 CFR 1.48(b).

§777.1 Purpose.

To provide policy and procedures for
the evaluation and mitigation of adverse
environmental impacts to wetlands and
natural habitat resulting from Federal-
aid projects funded pursuant to
provisions of title 23, U.S. Code. These
policies and procedures shall be applied
by the Federal Highway Administration
(FHWA) to projects under the Federal
Lands Highway Program to the extent
such application is deemed appropriate
by the FHWA.

§777.2 Definitions.

In addition to those contained in 23
U.S.C. 101(a), the following definitions
shall apply as used in this part:

Biogeochemical transformations
means those changes in chemical
compounds and substances which
naturally occur in ecosystems. Examples
are the carbon, nitrogen, and
phosphorus cycles in nature, in which
these elements are incorporated from
inorganic substances into organic matter
and recycled on a continuing basis.

Compensatory mitigation means
restoration, enhancement, creation, and
under exceptional circumstances,
preservation, of wetlands, wetland
buffer areas, and other natural habitats,
carried out to replace or compensate for
the loss of wetlands or natural habitat
area or functional capacity resulting
from Federal-aid projects funded
pursuant to provisions of title 23, U.S.
Code. Compensatory mitigation usually
occurs in advance of or concurrent with
the impacts to be mitigated, but may
occur after such impacts in special
circumstances.

Mitigation bank means a site where
wetlands and/or other aquatic resources
or natural habitats are restored, created,
enhanced, or in exceptional

circumstances, preserved, expressly for
the purpose of providing compensatory
mitigation in advance of authorized
impacts to similar resources. For
purposes of the Clean Water Act,
Section 404 (33 U.S.C. 1344), use of a
mitigation bank can only be authorized
when impacts are unavoidable.

Natural habitat means a complex of
natural, primarily native or indigenous
vegetation, not currently subject to
cultivation or artificial landscaping, a
primary purpose of which is to provide
habitat for wildlife, either terrestrial or
aquatic. For purposes of this part,
habitat has the same meaning as natural
habitat. This definition excludes rights-
of-way that are acquired with Federal
transportation funds specifically for
highway purposes.

Net gain of wetlands means a wetland
resource conservation and management
principle under which, over the long
term, unavoidable losses of wetlands
area or functional capacity due to
highway projects are offset by gains at
a ratio greater than 1:1, through
restoration, enhancement, preservation,
or creation of wetlands or associated
areas critical to the protection or
conservation of wetland functions. This
definition specifically excludes natural
habitat, as defined in this section, other
than wetlands.

On-site, in-kind mitigation means
compensatory mitigation which replaces
wetlands or natural habitat area or
functions lost as a result of a highway
project with the same or like wetland or
habitat type and functions adjacent or
contiguous to the site of the impact.

Practicable means available and
capable of being done after taking into
consideration cost, existing technology,
and logistics, in light of overall project
purposes.

Service area of a mitigation bank
means that the service area of a wetland
or natural habitat mitigation bank shall
be consistent with that in the Federal
Guidance for the Establishment, Use
and Operation of Mitigation Banks (60
FR 58605, November 28, 1995), i.e., the
designated area (e.g., watershed, county)
wherein a bank can be expected to
provide appropriate compensation for
impacts to wetlands and/or other
aquatic or natural habitat resources.

Wetland or habitat enhancement
means activities conducted in existing
wetlands or other natural habitat to
achieve specific management objectives
or provide conditions which previously
did not exist, and which increase one or
more ecosystem functions.
Enhancement may involve tradeoffs
between the resource structure,
function, and values; a positive change
in one may result in negative effects to

other functions. Examples of activities
which may be carried out to enhance
wetlands or natural habitats include, but
are not limited to, alteration of
hydrologic regime, vegetation
management, erosion control, fencing,
integrated pest management and
control, and fertilization.

Wetland or habitat establishment
period means a period of time agreed to
by the FHWA, State DOT, and U.S.
Army Corps of Engineers, as necessary
to establish wetland or natural habitat
functional capacity in a compensatory
mitigation project sufficient to
compensate wetlands or habitat losses
due to impacts of Federal-aid highway
projects. The establishment period may
vary depending on the specific wetland
or habitat type being developed.

Wetland or habitat functional
capacity means the ability of a wetland
or natural habitat to perform natural
functions, such as provide wildlife
habitat, support biodiversity, store
surface water, or perform
biogeochemical transformations, as
determined by scientific functional
assessment. Natural functions of
wetlands include, but are not limited to,
those listed by the U.S. Army Corps of
Engineers at 33 CFR 320.4(b)(2)(i)
through (viii).

Wetland or habitat preservation
means the protection of ecologically
important wetlands, other aquatic
resources, or other natural habitats in
perpetuity through the implementation
of appropriate legal and physical
mechanisms. Preservation of wetlands
for compensatory mitigation purposes
may include protection of upland areas
adjacent to wetlands as necessary to
ensure protection and/or enhancement
of the aquatic ecosystem.

Wetland or habitat restoration means
the reestablishment of wetlands or
natural habitats on a site where they
formerly existed or exist in a
substantially degraded state.

Wetland or wetlands means those
areas that are inundated or saturated by
surface or ground water at a frequency
and duration to support, and that under
normal circumstances do support, a
prevalence of vegetation typically
adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs and similar
areas.

Wetlands or habitat mitigation credit
means a unit of wetlands or habitat
mitigation, defined either by area or a
measure of functional capacity through
application of scientific functional
assessment. With respect to mitigation
banks, this definition means the same as
that in the Federal Guidance for the
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Establishment, Use, and Operation of
Mitigation Banks.

§777.3 Background.

(a) Executive Order 11990 (42 FR
26961, 3 CFR, 1977 Comp., p. 121)
Protection of Wetlands, and DOT Order
5660.1A," Preservation of the Nation’s
Wetlands, emphasize the important
functions and values inherent in the
Nation’s wetlands. Federal agencies are
directed to avoid new construction in
wetlands unless the head of the agency
determines that:

(1) There is no practicable alternative
to such construction, and

(2) The proposed action includes all
practicable measures to minimize harm
to wetlands which may result from such
use.

(b) Sections 103 and 133 of title 23,
U.S. Code, identify additional
approaches for mitigation and
management of impacts to wetlands and
natural habitats which result from
projects funded pursuant to title 23,
U.S. Code, as eligible for participation
with title 23, U.S. Code, funds.

(c) 33 CFR parts 320 through 330,
Regulatory Program, U.S. Army Corps of
Engineers; Section 404, Clean Water Act
and 40 CFR part 230, Section 404(b)(1)
Guidelines for the Specification of
Disposal Sites for Dredged or Fill
Material, establish requirements for the
permitting of discharge of dredge or fill
material in wetlands and other waters of
the United States.

(d) Federal Guidance for the
Establishment, Use, and Operation of
Mitigation Banks presents guidance for
the use of ecological mitigation banks as
compensatory mitigation in the Section
404 Regulatory Program for unavoidable
impacts to wetlands and other aquatic
resources.

(e) Interagency Cooperation—
Endangered Species Act of 1973, as
amended (50 CFR part 402), presents
regulations establishing interagency
consultation procedures relative to
impacts to species listed under the
authority of the Act and their habitats as
required by Section 7, Interagency
Coordination, of the Endangered
Species Act of 1973 (16 U.S.C. 1536).

§777.5 Federal participation.

(a) Those measures which the FHWA
and a State DOT find appropriate and
necessary to mitigate adverse
environmental impacts to wetlands and
natural habitats are eligible for Federal
participation where the impacts are the
result of projects funded pursuant to
title 23, U.S. Code. The justification for

1DOT Order 5660.1A is available for inspection
and copying from FHWA headquarters and field
offices as prescribed at 49 CFR part 7.

the cost of proposed mitigation
measures should be considered in the
same context as any other public
expenditure; that is, the proposed
mitigation represents a reasonable
public expenditure when weighed
against other social, economic, and
environmental values, and the benefit
realized is commensurate with the
proposed expenditure. Mitigation
measures shall give like consideration to
traffic needs, safety, durability, and
economy of maintenance of the
highway.

(b) It is FHWA policy to permit,
consistent with the limits set forth in
this part, the expenditure of title 23,
U.S. Code, funds for activities required
for the planning, design, construction,
monitoring, and establishment of
wetlands and natural habitat mitigation
projects, and acquisition of land or
interests therein.

§777.7 Evaluation of impacts.

(a) The reasonableness of the public
expenditure and extent of Federal
participation with title 23, U.S. Code,
funds shall be directly related to:

(1) The importance of the impacted
wetlands and natural habitats;

(2) The extent of highway impacts on
the wetlands and natural habitats, as
determined through an appropriate,
interdisciplinary, impact assessment;
and

(3) Actions necessary to comply with
the Clean Water Act, Section 404, the
Endangered Species Act of 1973, and
other relevant Federal statutes.

(b) Evaluation of the importance of
the impacted wetlands and natural
habitats shall consider:

(1) Wetland and natural habitat
functional capacity;

(2) Relative importance of these
functions to the total wetland or natural
habitat resource of the area;

(3) Other factors such as uniqueness,
esthetics, or cultural values; and

(4) Input from the appropriate
resource management agencies through
interagency coordination.

(c) A determination of the highway
impact should focus on both the short-
and long-term affects of the project on
wetland or natural habitat functional
capacity, consistent with 40 CFR part
1500, 40 CFR 1502.16, 33 CFR 320.4,
and the FHWA'’s environmental
compliance regulations, found at 23
CFR part 771.

§777.9 Mitigation of impacts.

(a) Actions eligible for Federal
funding. There are a number of actions
that can be taken to minimize the
impact of highway projects on wetlands
or natural habitats. The following

actions qualify for Federal-aid highway
funding:

(1) Avoidance and minimization of
impacts to wetlands or natural habitats
through realignment and special design,
construction features, or other measures.

(2) Compensatory mitigation
alternatives, either inside or outside of
the right-of-way. This includes, but is
not limited to, such measures as on-site
mitigation, when that alternative is
determined to be the preferred approach
by the appropriate regulatory agency;
improvement of existing degraded or
historic wetlands or natural habitats
through restoration or enhancement on
or off site; creation of new wetlands;
and under exceptional circumstances,
preservation of existing wetlands or
natural habitats on or off site.
Restoration of wetlands is generally
preferable to enhancement or creation of
new wetlands.

(3) Improvements to existing wetlands
or natural habitats. Such activities may
include, but are not limited to,
construction or modification of water
level control structures or ditches,
establishment of natural vegetation, re-
contouring of a site, installation or
removal of irrigation, drainage, or other
water distribution systems, integrated
pest management, installation of
fencing, monitoring, and other measures
to protect, enhance, or restore the
wetland or natural habitat character of
a site.

(4) Mitigation banks. In accordance
with all applicable Federal law
(including regulations), with respect to
participation in compensatory
mitigation related to a project funded
under title 23, U.S. Code, that has an
impact on wetlands or natural habitat
occurring within the service area of a
mitigation bank, preference shall be
given, to the maximum extent
practicable, to the use of the mitigation
bank, if the bank contains sufficient
available credits to offset the impact and
the bank is approved in accordance with
the Federal Guidance for the
Establishment, Use, and Operation of
Mitigation Banks, or other agreement
between appropriate agencies.

(b) Mitigation banking alternatives
eligible for participation with Federal-
aid funds including such measures as
the following:

(1) Mitigation banks in which
mitigation credits are purchased by
State DOTs to mitigate impacts to
wetlands or natural habitats due to
projects funded under title 23, U.S.
Code, including privately owned banks
or those established with private funds
to mitigate wetland or natural habitat
losses.
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(2) Single purpose banks established
by and for the use of a State DOT with
Federal-aid participation; or
multipurpose publicly owned banks,
established with public, non-title 23
Federal highway funds, in which credits
may be purchased by highway agencies
using title 23 highway funds on a per-
credit basis.

(c) Contributions to statewide and
regional efforts to conserve, restore,
enhance and create wetlands or natural
habitats. Federal-aid funds may
participate in the development of
statewide and regional wetlands
conservation plans, including any
efforts and plans authorized pursuant to
the Water Resources Development Act
of 1990 (Pub. L. 101-640, 104 Stat.
4604). Contributions to these efforts may
occur in advance of project construction
only if such efforts are consistent with
all applicable requirements of Federal
law and regulations and State
transportation planning processes.

(d) Mitigation or restoration of
historic impacts to wetlands and natural
habitats caused by past highway
projects funded pursuant to title 23,
U.S. Code, even if there is no current
federally funded highway project in the
immediate vicinity. These impacts must
be related to transportation projects
funded under the authority of title 23,
U.S. Code.

§777.11 Other considerations.

(a) The development of measures
proposed to mitigate impacts to
wetlands or natural habitats shall
include consultation with appropriate
State and Federal agencies.

(b) Federal-aid funds shall not
participate in the replacement of
wetlands or natural habitats absent
sufficient assurances, such as, but not
limited to, deed restrictions, fee
ownership, permanent easement, or
performance bond, that the area will be
maintained as a wetland or natural
habitat.

(c) The acquisition of proprietary
interests in replacement wetlands or
natural habitats as a mitigation measure
may be in fee simple, by easement, or
by other appropriate legally recognized
instrument, such as a banking
instrument legally approved by the
appropriate regulatory agency. The
acquisition of mitigation credits in
wetland or natural habitat mitigation
banks shall be accomplished through a
legally recognized instrument, such as
permanent easement, deed restriction,
or legally approved mitigation banking
instrument, which provides for the
protection and permanent continuation
of the wetland or natural habitat nature
of the mitigation.

(d) A State DOT may acquire privately
owned lands in cooperation with
another public agency or third party.
Such an arrangement may accomplish
greater benefits than would otherwise be
accomplished by the individual agency
acting alone.

(e) A State DOT may transfer the title
to, or enter into an agreement with, an
appropriate public natural resource
management agency to manage lands
acquired outside the right-of-way
without requiring a credit to Federal
funds. Any such transfer of title or
agreement shall require the continued
use of the lands for the purpose for
which they were acquired. In the event
the purpose is no longer served, the
lands and interests therein shall
immediately revert to the State DOT for
proper disposition.

(f) The reasonable costs of acquiring
lands or interests therein to provide
replacement lands with equivalent
wetlands or natural habitat area or
functional capacity associated with
these areas are eligible for Federal
participation.

(g) The objective in mitigating impacts
to wetlands in the Federal-aid highway
program is to implement the policy of
a net gain of wetlands on a program
wide basis.

(h) Certain activities to ensure the
viability of compensatory mitigation
wetlands or natural habitats during the
period of establishment are eligible for
Federal-aid participation. These
include, but are not limited to, such
activities as repair or adjustment of
water control structures, pest control,
irrigation, fencing modifications,
replacement of plantings, and mitigation
site monitoring. The establishment
period should be specifically
determined by the mitigation agreement
among the mitigation planners prior to
beginning any compensatory mitigation
activities.

[FR Doc. 00-33194 Filed 12—28-00; 8:45 am|]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8915]
RIN 1545-AX71

Tiered Structures—Electing Small
Business Trusts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations amending the
temporary regulations under section 444
of the Internal Revenue Code (Code)
relating to the election of a taxable year
other than the required taxable year.
The temporary regulations provide that
solely with respect to an S corporation
shareholder, an electing small business
trust (ESBT) and a trust that is described
in section 401(a) or section 501(c)(3)
and is exempt from taxation under
section 501(a) is not a deferral entity for
purposes of § 1.444—-2T. The temporary
regulations affect S corporations, ESBTs
that own S corporation stock, and trusts
that are described in section 401(a) or
section 501(c)(3) and exempt from
taxation under section 501(a) that own
S corporation stock. The text of these
temporary regulations serves as the text
of the proposed regulations set forth in
the notice of proposed rulemaking
published elsewhere in this issue of the
Federal Register.
DATES: Effective Date: These regulations
are effective December 29, 2000.
Applicability Dates: For dates of
applicability, see § 1.444—4T of these
regulations.

FOR FURTHER INFORMATION CONTACT:
Bradford Poston and James A. Quinn
(202) 622—3060 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
Part 1) relating to the election of a
taxable year other than the required
taxable year under section 444. Section
444(d)(3) and § 1.444-2T generally
prohibit an S corporation that is a
member of a tiered structure from
making an election under section 444
for taxable years beginning after
December 31, 1986. An S corporation is
considered to be a member of a tiered
structure if the S corporation owns any
portion of a deferral entity, or a deferral
entity owns any portion of an S
corporation. Section 1.444-2T(b)(2)
defines deferral entity to include any
entity that is a trust with the exception
of certain grantor trusts (including
qualified subchapter S trusts within the
meaning of section 1361(d)(1)(A)).

Section 1302 of the Small Business
Job Protection Act of 1996, Public Law
104-188 (110 Stat. 1755) (August 20,
1996), modified sections 641 and 1361
of the Internal Revenue Code (Code) to
permit an electing small business trust
(ESBT) to be an S corporation
shareholder and also modified section
1361 to allow an organization (including
a trust) that is described in section
401(a) or section 501(c)(3) and that is
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exempt from taxation under section
501(a) to be a shareholder of an S
corporation. The temporary regulations
under section 444 are also being issued
as proposed regulations published
elsewhere in this issue of the Federal
Register.

Explanation of Provisions

The temporary regulations modify the
temporary regulations under section 444
to provide that an ESBT and a trust that
is described in section 401(a) or section
501(c)(3) that is exempt from taxation
under section 501(a) is not a deferral
entity for purposes of § 1.444-2T.
Therefore, an S corporation with a
section 444 election may have an ESBT
or a trust that is described in section
401(a) or section 501(c)(3) that is
exempt from taxation under section
501(a) as a shareholder. An ESBT is not
a deferral entity within the meaning of
§1.444-2T because under section 641(c)
the portion of the ESBT consisting of
stock in one or more S corporations is
taxed to the deemed owner under
subpart E, part I, subchapter J of the
Code or is subject to taxation at the trust
level without a deduction for amounts
distributed or required to be distributed
from that portion of the trust. A trust
described in section 401(a) (other than
an employee stock ownership plan
described in section 4975(e)(7)), or a
trust described in section 501(c)(3) that
is exempt from taxation under section
501(a) is not a deferral entity within the
meaning of § 1.444-2T because with
respect to such trust all items of income,
loss, or deduction taken into account
under section 1366(a) and any gain or
loss on the disposition of the stock in
the S corporation is treated as unrelated
business taxable income of such trust
under section 512(e)(1) and is subject to
taxation under section 511. A trust
described in section 401(a) that is an
employee stock ownership plan
described in section 4975(e)(7) is not a
deferral entity within the meaning of
§1.444-2T because such trust does not
defer taxation but rather is exempt from
taxation under section 501(a) and is not
treated as having unrelated business
taxable income pursuant to section
512(e)(3).

The temporary regulations are
effective as of December 29, 2000.
However taxpayers may voluntarily
apply these temporary regulations to
taxable years of S corporations
beginning after December 31, 1996, for
S corporations that have ESBTs as
shareholders, and for taxable years
beginning after December 31, 1997, for
S corporations that have trusts
described in section 401(a) or section

501(c)(3) that are exempt from taxation
under section 501(a) as shareholders.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, these
temporary regulations will be submitted
to the Small Business Administration
for comment on the regulation’s impact
on small business.

Drafting Information

The principal authors of these
regulations are Bradford Poston and
James A. Quinn of the Office of the
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.444—4T is also issued under
26 U.S.C. 444(g). * * *

Par. 2. Section 1.444-4T is added
under the undesignated centerheading
“Accounting Periods” to read as
follows:

§1.444-4T Tiered structure (temporary).
(a) Electing small business trusts. For
purposes of § 1.444-2T, solely with
respect to an S corporation shareholder,
the term deferral entity does not include
a trust that is treated as an electing
small business trust under section
1361(e). An S corporation with an
electing small business trust as a
shareholder may make an election
under section 444. This paragraph (a) is
applicable beginning December 29,
2000, however taxpayers may
voluntarily apply it to taxable years of

S corporations beginning after December
31, 1996.

(b) Certain tax-exempt trusts. For
purposes of § 1.444-2T, solely with
respect to an S corporation shareholder,
the term deferral entity does not include
a trust that is described in section 401(a)
or section 501(c)(3) that is exempt from
taxation under section 501(a). An S
corporation with a trust that is
described in section 401(a) or section
501(c)(3) that is exempt from taxation
under section 501(a) as a shareholder
may make an election under section
444. This paragraph (b) is applicable
beginning December 29, 2000, however
taxpayers may voluntarily apply it to
taxable years of S corporations
beginning after December 31, 1997.

Approved: December 13, 2000.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Jonathan Talisman,

Acting Assistant Secretary of the Treasury.
[FR Doc. 00-32190 Filed 12-28-00; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301093; FRL-6760-9]
RIN 2070-AB78

Fludioxonil; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fludioxonil 4-
(2,2-difluoro-1,3-benzodioxol-4-yl)-1H-
pyrrole-3-carbonitrile in or on grapes,
strawberries, dry bulb onions, and green
onions. Novartis Crop Protection, Inc.
and the Inter-Regional Project Number
(IR-4) requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act, as amended by the Food Quality
Protection Act of 1996.

DATES: This regulation is effective
December 29, 2000. Objections and
requests for hearings, identified by
docket control number OPP-301093,
must be received by EPA on or before
February 27, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VI of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301093 in
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the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT By
mail: Mary Waller, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
308-9354; and e-mail address:
waller.mary@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Cat- Examples of Poten-
egories NAICS tially A?fected Entities
Industry 111 | Crop production
112 | Animal production
311 | Food manufacturing
32532 | Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations”, “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gov/
opptsfrs/home/guidelin.htm.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301093. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of August 26,
1998 (63 FR 45497) (FRL-6023-4), EPA
issued a notice pursuant to section 408
of the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 346a as
amended by the Food Quality Protection
Act of 1996 (FQPA) (Public Law 104—
170) announcing the filing of a pesticide
petition (PP) for tolerances for
fludioxonil on grapes by Novartis Crop
Protection, Inc, 410 Swing Road,
Greensboro, NC 27419. This notice
included a summary of the petition
prepared by Novartis Crop Protection,
Inc, the registrant. There were no
comments received in response to the
notice of filing.

The petition requested that 40 CFR
180.516 be amended by establishing
tolerances for residues of the fungicide
fludioxonil, 4-(2,2-difluoro-1,3-
benzodioxol-4-yl)-1H-pyrrole-3-
carbonitrile, in or on grapes at 1.0 ppm.

In the Federal Register of March 29,
2000 (65 FR 45498) (FRL-6495-5), EPA
issued a notice pursuant to section 408
of the FFDCA, 21 U.S.C. 346a as
amended by the FQPA announcing the
filing of a pesticide petition (PP) for
tolerances for fludioxonil on
strawberries, bulb vegetables, and stone
fruit by the Interregional Research
Project Number 4 (IR-4), New Jersey
Agricultural Experiment Station, P.O.
Box 231, Rutgers University, New
Brunswick, NJ 08903. This notice
included a summary of the petition
prepared by the Interregional Research
Project Number 4 (IR—4), the registrant.

There were no comments received in
response to the notice of filing.

The petition requested that 40 CFR
180.516 be amended by establishing
tolerances for residues of the fungicide
fludioxonil, 4-(2,2-difluoro-1,3-
benzodioxol-4-yl)-1H-pyrrole-3-
carbonitrile, in or on strawberries at 2.0
ppm; dry bulb onion; great-headed
garlic; shallot; and welsh onion at 0.2
ppm; green onion and leek at 7.0 ppm;
and stone fruit group at 2.0 ppm.

Section 408(b)(2)(A)(@) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) defines ‘“‘safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination
on aggregate exposure, consistent with
section 408(b)(2), for a tolerance for
residues of fludioxonil on grapes at 1.0
ppm, strawberries at 2.0 ppm, dry bulb
onions at 0.20 ppm, and green onions at
7.0 ppm. Tolerances are not being
established for stone fruit at this time
due to additional preliminary residue
chemistry data (not yet available to the
Agency for review) that indicate that a
tolerance of 2.0 ppm may be too low for
stone fruit. The Agency will not
establish a stone fruit tolerance until the
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final set of residue chemistry data are
submitted and reviewed. EPA’s
assessment of exposures and risks
associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,

completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the

toxic effects caused by fludioxonil are
discussed in the following Table 1 as
well as the no observed adverse effect
level (NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies reviewed.

TABLE 1.— SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100a 90-Day oral toxicity in rats | NOAEL = 64 mg/kg/day (M) and 70 mg/kg/day (F)

LOAEL = 428 mg/kg/day (M) and 462 mg/kg/day (F) based on decreased weight gain
(both sexes), chronic nephropathy (M) and centrilobular hepatocyte hypertrophy
(F).

870.3100b 90-Day oral toxicity in NOAEL = 445 mg/kg day (M) and 559 mg/kg/day (F)
mice

LOAEL = 1052 mg/kg/day (M) and 1307 mg/kg/day (F) based on decreased body
weight gain (F), increased alkaline phosphatase (M), increased relative liver weight,
increased incidence of nephropathy and centrilobular hypertrophy (both sexes)

870.3100c 90-Day oral toxicity in NOAEL = 5 mg/kg/day (both sexes)

dogs

LOAEL = 50 mg/kg/day based on an increased incidence of diarrhea (both sexes).

870.3200 21/28— Day dermal toxicity | NOAEL>1,000 mg/kg/day for both sexes
870.3250 90-Day dermal toxicity N/A
870.3465 90-Day inhalation toxicity | N/A
870.3700a Prenatal developmental in | Maternal NOAEL = 100 mg/kg/day

rodents

LOAEL = 1,000 mg/kg/day based on reduction in corrected weight gain

Developmental NOAEL = 100 mg/kg/day

LOAEL = 1,000 mg/kg/day based on increase in the fetal incidence and litter inci-
dence of dilated renal pelvis and dilated ureter.

870.3700b Prenatal developmental in | Maternal NOAEL = 10 mg/kg/day
nonrodents

LOAEL = 100 mg/kg/day based on decreased body weight gain and decreased food
efficiency

Developmental NOAEL = 300 mg/kg/day

870.3800 Reproduction and fertility Parental/Systemic NOAEL = 22.13 mg/kg/day (M) and 24.24 mg/kg/day (F)
effects

LOAEL = 221.61mg/kg/day (M) and 249.67 mg/kg/day (F) based on increased clinical
signs, decreased body weights, decreased weight gain, and decreased food con-
sumption in both sexes

Reproductive/Offspring NOAEL = 22.13 mg/kg/day (M) and 24.24 mg/kg/day (F)

LOAEL = 221.61 mg/kg/day (M) and 249.67 mg/kg/day (F) based on reduced pup
weights during lactation

870.4100b Chronic toxicity dogs NOAEL = 3.3 mg/kg/day (F) and 33.1 mg/kg/day (M).

LOAEL = 35.5 mg/kg/day (F) and 297.8 mg/kg/day (M) based upon decreased weight
gain (F) and decreased body weight, reduction in hematological parameters (plate-
lets), increase in cholesterol and alkaline phosphatase, and increased relative liver
weight (M)

870.4300 Combined Chronic Tox- NOAEL = 37 mg/kg/day (M) and 44 mg/kg/day (F)
icity/Carcinogenicity in
rats

LOAEL = 113 mg/kg/day (M) and 141 mg/kg/day (F) based on decreased mean body
weight gain, slight anemia (F), and increased incidence and severity of liver lesions
(degeneration) in both sexes. There was no evidence of carcinogenicity in male
rats, but there was a statistically significant increase, both trend and pairwise, of
combined hepatocellular tumors in female rats. Classified as “Group D” by OPP
Cancer Peer Review Committee.

870.4300 Carcinogenicity mice NOAEL = 11.3 mg/kg/day (M) and 133 mg/kg/day (F)
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TABLE 1.— SUBCHRONIC, CHRONIC, AND OTHER ToxicITY—Continued

Guideline No. Study Type Results
LOAEL = 112 mg/kg/day (M) and 417 mg/kg/day (F) based on the increased inci-
dence of mice convulsing when handled (M) and increased absolute liver weight
and grossly enlarged livers (F). Statistically significant trend for malignant
lymphomas in females.

870.5100 Gene mutation in bacteria | Strains TA 98, 100, 1535, 1537 of S. typhimurium, and strain WP2uvrA of E. coli
were negative for mutagenic activity when tested from 20 to 5,000 pg/plate in ab-
sence and presence of metabolic activation.

870.5300 Gene mutation in mamma- | Chinese hamster V79 ovary cells were tested from 0.50 to 60 pg/mL. Negative up to

lian cells in culture limit of solubility and cytotoxicity.

870.5375 In vitro Chromosome aber- | Chinese hamster ovary cells were tested with and without metabolic activation from
ration 1.37 to 700 pg/mL. Positive for nondisjunction of chromosomes both in the pres-

ence and absence of activation.

870.5385 Bone marrow chro- Chinese hamsters were orally dosed at levels from 1,250 to 5,000 mg/kg. There was
mosome aberrations no significant increase in the frequency of chromosome aberrations in bone mar-
assay row at any dose tested.

870.5395 In vivo Mouse micro- Both sexes of NMRI mice were dosed up to 5,000 mg/kg/day. There were no signifi-
nucleus assay cant increases in the number or percentage of micronucleated polychromatic

erythrocytes.

870.5395 In vivo Rat hepatocyte Male rats were orally dosed 1250, 2500 and 5,000 mg/kg and hepatocytes were har-
micronucleus assay vested. Micronucleated hepatocytes were found in Phase Il at the low and mid

dose levels but not at the high dose level and not in Phase I. Positive for mutage-
nicity in hepatocytes exposed in vivo.

870.5550 In vitro unscheduled DNA | There was no evidence of unscheduled DNA synthesis in rat hepatocytes at doses
synthesis assay from 4.1 to 5,000 pg/mL.

870.5450 Dominant lethal assay in Male mice singly dosed at 0, 1,250, 2,500, or 5,000 mg/kg/day and mated for 8 con-
mice secutive weeks had no evidence of a dominant lethal mutation

870.6200a Acute neurotoxicity Available data do not indicate a need for acute or subchronic neurotoxicity studies
screening battery

870.6200b Subchronic neurotoxicity Available data do not indicate a need for acute or subchronic neurotoxicity studies
screening battery

870.6300 Developmental Available data do not indicate a need for acute or subchronic neurotoxicity studies
neurotoxicity

870.7485 Metabolism and phar- C14-Fludioxonil given by gavage and bile duct-cannulation to groups of male and fe-
macokinetics male rats. Absorption was estimated to be between 67-91%. Terminal tissue dis-

tribution showed that terminal residues were below the limit of detection for most
tissues except the liver, kidneys, blood, and lungs, which showed low levels. The
major route of excretion was the feces, with approximately 80% of the administered
radioactivity excreted by this route in male and female rats at both the low and
high dose. The remaining radioactivity was excreted through urine. In bile duct-
cannulated rats, approximately 70% of an administered radioactive dose was ex-
creted via this route, supporting the bile as the origin of the fecal radioactivity.
There were no apparent sex- or dose-related differences in the routes of excretion
for fludioxonil. Examination of urine for metabolites of fludioxonil showed at least
20 metabolites, each comprising a minor fraction of the administered dose (0.1-
3.1%).

870.7600 Dermal penetration N/A

N/A Special studies N/A

B. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest

dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the

variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intra species differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Rules and Regulations

82931

calculate an acute or chronic reference
dose (acute RfD or chronic RfD) where
the RID is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of FQPA Safety
Factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to

account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q7) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q*is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 106 or one
in a million). Under certain specific

circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for fludioxonil used for human risk
assessment is shown in the following
Table 2:

TABLE 2.—SUMMARY OF TOXICOLOGICAL ENDPOINTS USED FOR HUMAN RISK ASSESSMENT"

Exposure Scenario

Dose Used in Risk Assessment,

FQPA SF and Level of Concern
for Risk Assessment

Study and Toxicological Effects

Acute Dietary fe-
males 13-50

NOAEL = 100 mg/kg/day; UF =
100; Acute RfD = 1.0 mg/kg/
day

FQPA SF = 1X; aPAD = acute
RfD/FQPA SF = 1.0 mg/kg/
day

Developmental Toxicity Study - rat

Developmental LOAEL = 1,000 mg/kg/day based on
increased incidence of fetuses and litters with di-
lated renal pelvis and dilated ureter

Chronic Dietary all
populations

NOAEL= 3.3 mg/kg/day; UF =
100; Chronic RfD = 0.03 mg/
kg/day

FQPA SF = 1X; cPAD = chronic
RfD/IFQPA SF = 0.03 mg/kg/
day

One year chronic toxicity study - dog

LOAEL = 35.5 mg/kg/day based on decreased
weight gain in female dogs

Short-Term Dermal
(1-7 days) (Occu-
pational/Residen-
tial)

none

No systemic toxicity was seen at
the limit dose (1,000 mg/kg/
day) in the 28-day dermal
toxicity study in rats. This risk
assessment is not required.

Endpoint was not selected

Intermediate-Term
(1 week - several
months) Dermal
(Occupational/
Residential)

Oral study NOAEL= 64 mg/kg/
day (dermal penetration =
40%)

LOC for MOE = 100 (Occupa-
tional); LOC for MOE = 100
(Residential)

13 Week Oral Feeding Study - rat

Systemic LOAEL = 428 mg/kg/day based on de-
creased body weight gain in both sexes, chronic
nephropathy in males, and centrilobular
hepatocyte hypertrophy in females

Long-Term (several
months-lifetime)
Dermal
(Occupational/
Residential)

Oral study NOAEL = 3.3 mg/kg/
day (dermal penetration =
40%)

LOC for MOE = 100 (Occupa-
tional) LOC for MOE = 100
(Residential)

one year chronic toxicity study - dog

LOAEL = 35.5 mg/kg/day based on decreased
weight gain in female dogs

Short-Term (1-7
Days) Inhalation
(Occupational/
Residential)

NOAEL = 64 mg/kg/day (inhala-
tion absorption rate = 100%)

LOC for MOE = 100 (Occupa-
tional); LOC for MOE = 100
(Residential)

13 Week Oral Feeding Study - rat

Systemic LOAEL = 428 mg/kg/day based on de-
creased body weight gain in both sexes, chronic
nephropathy in males, and centrilobular
hepatocyte hypertrophy in females

Intermediate-term (1
week - several
months) Inhala-
tion (Occupa-
tional/Residential)

NOAEL = 64 mg/kg/day (inhala-
tion absorption rate = 100%)

LOC for MOE = 100 (Occupa-
tional) LOC for MOE = 100
(Residential)

13 Week Oral Feeding Study - rat Systemic
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TABLE 2.—SUMMARY OF TOXICOLOGICAL ENDPOINTS USED FOR HUMAN RISK ASSESSMENT*—Continued

Exposure Scenario UF

Dose Used in Risk Assessment,

FQPA SF and Level of Concern
for Risk Assessment

Study and Toxicological Effects

LOAEL = 428 mg/kg/day based on decreased body
weight gain in both sexes, chronic nephropathy in
males, and centrilobular hepatocyte hypertrophy
in females

Long-Term (several
months-lifetime)
Inhalation (Occu-
pational/Residen-
tial)

NOAEL = 3.3 mg/kg/day (inhala-
tion absorption rate = 100%)

LOC for MOE = 100 (Occupa-
tional); LOC for MOE = 100
(Residential)

LOAEL =
weight gain in female dogs

one year chronic toxicity study - dog

35.5 mg/kg/day based on decreased

Cancer (oral, der-
mal, inhalation)

“Group D- not classifiable as to
human carcinogenicity via rel-
evant routes of exposure

not applicable

Acceptable oral rat and mouse carcinogenicity stud-
ies; evidence of carcinogenic and mutagenic po-
tential.

* UF = uncertainty factor, FQPA SF = FQPA safety factor, NOAEL = no observed adverse effect level, LOAEL = lowest observed adverse ef-
fect level, PAD = population adjusted dose (a = acute, ¢ = chronic) RfD = reference dose, MOE = margin of exposure, LOC = level of concern.
The FQPA factor being referenced is the factor unique to the FQPA and does not include FQPA factors related to data uncertainty.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.516) for the
residues of fludioxonil, in or on a
variety of raw agricultural commodities.
Fludioxonil is the active ingredient in
registered products used as a seed
treatment for many crops (with the
exception of tree crops and berries). In
addition, several Section 18 emergency
exemptions for use as a foliar spray on
strawberries, caneberries and as a post-
harvest spray treatment on apricots,
nectarines, peaches, and plums have
been approved. Risk assessments were
conducted by EPA to assess dietary
exposures from fludioxonil in food as
follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a 1-day
or single exposure. The Dietary
Exposure Evaluation Model (DEEMO
analysis evaluated the individual food
consumption as reported by
respondents in the USDA 1989-1992
nationwide Continuing Surveys of Food
Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The acute analysis
was performed for the females 13-50
years old population subgroup using
published and proposed tolerance
levels, default concentration factors, and
100% CT assumptions for all
commodities. The acute dietary
exposure estimate at the 95th percentile
of exposure for females 13-50 years old
is 0.004512 mg/kg/day, representing
0.5% of the aPAD.

For acute dietary risk estimates, EPA’s
level of concern is >100% aPAD. The
results of the acute analysis indicate
that at the 95th percentile of exposure,
the acute dietary risk associated with
the proposed uses of fludioxonil is
below EPA’s level of concern.

ii. Chronic exposure. The chronic
DEEMF" analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-92 nationwide CSFII and
accumulated exposure to the chemical
for each commodity using published
and proposed tolerance levels, default
concentration factors, and 100% crop
treated (CT) assumptions for all
commodities. Chronic dietary exposure
estimates ranged from 0.000609 mg/kg/
day (2.0% of the cPAD) for males 13—
19 years old, up to 0.003506 mg/kg/day
(12% of the cPAD) for all infants (<1
year old). All other population
subgroups fell in between these two
figures, including the U.S. population
(0.001107 mg/kg/day; 3.7% of the
cPAD), children 1-6 years old (0.002934
mg/kg/day; 9.8% of the cPAD), children
7—12 years old (0.001522 mg/kg/day;
5.1% of the cPAD), females 1350 years
old (0.000823 mg/kg/day; 2.7% of the
cPAD), males 20+ years old (0.000726
mg/kg/day; 2.4% of the cPAD), and
seniors 55+ years old (0.000961 mg/kg/
day; 3.2% of the cPAD).

Since the FQPA factor was reduced to
1x for all population subgroups, the
Agency’s level of concern is 100% cPAD
=100% cRfD. The results of this
analysis indicate that the chronic
dietary risk associated with the existing
uses and the proposed uses of
fludioxonil is below EPA’s level of
concern.

iii. Cancer. EPA has classified
Fludioxonil as a Group D - not
classifiable as to human carcinogenicity.
The evidence is inadequate and cannot
be interpreted as showing either the
presence or absence of a carcinogenic
effect. In one mouse study, there was a
significant trend for malignant
lymphomas in female mice up to 3,000
ppm. However, in a second study up to
7,000 ppm, the limit dose, there was no
evidence of carcinogenicity for either
sex. In rats, fludioxonil produced a
significant trend and pair-wise increase
in hepatocellular tumors, combined, in
female rats at doses adequate to assess
carcinogenicity. EPA determined that
based on the increase in liver tumors in
female rats that was statistically
significant for combined adenoma/
carcinoma only, the lack of tumorogenic
response in male rats or in either sex of
mice, and the need for additional
mutagenicity studies, a Group D
classification was appropriate.

Fludioxonil was not mutagenic in the
tests for gene mutations. However,
because of the powerful induction of
polyploidy in the in vitro Chinese
hamster ovary cell cytogenetic assay and
the suggestive evidence of micronuclei
induction in rat hepatocytes in vivo,
additional mutagenicity testing was
performed in an in vivo study
specifically designed for aneuploidy
analysis.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
fludioxonil in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
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are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
fludioxonil.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEEC) or the Pesticide Root Zone/
Exposure Analysis Modeling System
(PRZM/EXAMS) to estimate pesticide
concentrations in surface water and SCI-
GROW, which predicts pesticide
concentrations in groundwater. In
general, EPA will use GENEEC (a tier 1
model) before using PRZM/EXAMS (a
tier 2 model) for a screening-level
assessment for surface water. The
GENEEC model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.
GENEEC incorporates a farm pond
scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for
the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %RfD or %PAD.
Instead, drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOCGs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to fludioxonil
they are further discussed in the
aggregate risk sections below.

Based on the GENEEC and SCI-GROW
models the estimated environmental
concentrations (EECs) of fludioxonil for
acute exposures are estimated to be 46
parts per billion (ppb) for surface water
and 0.35 ppb for ground water. The
EECs for chronic exposures are

estimated to be 32 ppb for surface water
and 0.35 ppb for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fludioxonil is not currently registered
for residential (outdoor, non-food) uses.
The registrant is seeking registration for
the use of fludioxonil by commercial
applicators on residential lawns.

There is potential residential
postapplication exposure to adults and
children entering residential areas
treated with fludioxonil. Since the
Agency did not select a short-term
endpoint for dermal exposure, only
intermediate-term dermal exposures
were considered. Based on the
residential use pattern, no long-term
post-application residential exposure is
expected. Short-term non-dietary oral
exposures for toddlers were not assessed
since the acute dietary endpoint for
fludioxonil is only relevant for females
13-50 years old. Intermediate-term,
non-dietary ingestion exposure for
toddlers is possible and was assessed
using the intermediate-term dose and
endpoint identified from the 13 week
oral feeding study in rats. Intermediate-
term exposure is not expected from the
proposed ornamental uses of
fludioxonil.

There are no chemical-specific data
available to determine the potential
risks from post-application activities
associated with the proposed uses of
fludioxonil. The exposure estimates are
based on assumptions and generic data
as specified by the newly proposed
Residential SOPs. The MOEs for
postapplication exposures from full
lawn uses are 2,000 and 1,200 for adults
and children, respectively. The dermal
MOE for postapplication exposure for
the hand to mouth scenario is 13,000.
The aggregate intermediate MOE for
postapplication residential exposure to
toddlers is 1,100. These estimates
indicate that the potential intermediate-
term risks from residential uses of
fludioxonil do not exceed the Agency’s
level of concern. The Agency’s level of
concern is for MOEs below 100.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information” concerning the cumulative
effects of a particular pesticide’s
residues and ‘““other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
fludioxonil has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
fludioxonil does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that fludioxonil has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the final rule for Bifenthrin Pesticide
Tolerances (62 FR 62961, November 26,
1997).

D. Safety Factor for Infants and
Children

Safety factor for infants and
children—i. In general. FFDCA section
408 provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

ii. Prenatal and postnatal sensitivity.
The rat and rabbit developmental
toxicity studies were tested at doses that
produced maternal toxicity. There were
no developmental findings in rabbits.
The findings in the rat developmental
toxicity studies were considered to be
related to maternal toxicity, rather than
an indication of increased
susceptibility. In the reproductive
study, maternal and reproductive/
offspring toxicity occurred at the same
dose indicating no evidence of
susceptibility.

iii. Conclusion. There is a complete
toxicity data base for fludioxonil and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures.
Accordingly, taking into account the
data on pre- and post-natal toxicity, EPA
determined that an additional tenfold
safety factor was not necessary to
protect infants and children.
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E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOCG:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + residential exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values

as used by the USEPA Office of Water
are used to calculate DWLOCs: 2L/70 kg
(adult male), 2L/60 kg (adult female),
and 1L/10 kg (child). Default body
weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: acute, short-term,
intermediate-term, chronic, and cancer.
When EECs for surface water and
groundwater are less than the calculated
DWLOCs, OPP concludes with
reasonable certainty that exposures to
the pesticide in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in

drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. The acute dietary
exposure estimate at the 95th percentile
of exposure for females 13-50 years old
is 0.004512 mg/kg/day, representing
0.5% of the aPAD. An acute dose and
endpoint was not selected for the U. S.
population (including infants and
children) because there were no effects
of concern observed in oral toxicology
studies, including maternal toxicity in
the developmental toxicity studies in
rats and rabbits, that are attributable to
a single exposure dose. In addition,
there is potential for acute dietary
exposure to fludioxonil in drinking
water. After calculating DWLOCs and
comparing them to the EECs for surface
and ground water, EPA does not expect
the aggregate exposure to exceed 100%
of the aPAD, as shown in the following
Table 3:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO FLUDIOXONIL

Surface Ground Acute
Population Subgroup (%Pg'/al‘(z) WEF%EQ)D Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
Females 13-50 years old 1.0 0.5% 46 0.35 30,000

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to fludioxonil from food
will utilize 3.7% of the cPAD for the
U.S. population, 12% of the cPAD for
all infants (< 1 year old) and 9.8% of the

cPAD for children 1-6 years old. Based
the use pattern, chronic residential
exposure to residues of fludioxonil is
not expected. In addition, there is
potential for chronic dietary exposure to
fludioxonil in drinking water. After
calculating DWLOCGs and comparing

them to the EECs for surface and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table 4:

TABLE 4.— AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO FLUDIOXONIL

Surface Ground Chronic
Population Subgroup mgcligaay O/E’F%E'S;D Water EEC | Water EEC DWLOC
(Ppb)* (ppb) (ppb)
U.S. Population 0.3 3.7 11 0.35 1,000
All infants (<1 year old) 0.3 12 11 0.35 260
Children 1-6 years old 0.3 9.8 11 0.35 270
Children 7-12 years old 0.3 5.1 11 0.35 280
Females 13-50 years old 0.3 2.7 11 0.35 880
Males 13-19 years old 0.3 2.0 11 0.35 1,000
Males 20 + years old 0.3 2.4 11 0.35 1,000
Seniors 55 + years old 0.3 3.2 11 0.35 1,000

*GENEEC model estimated 56—day (average) concentration was divided by a factor of 3 prior to comparison with the DWLOC; 32/3 = 11.
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3. Short-term risk. In aggregating
short-term risk, the Agency considers
background chronic dietary exposure
(food + drinking water) and short-term
inhalation and dermal exposures from
residential uses. EPA did not identify a
dermal endpoint of concern for the
short-term duration. Short-term
inhalation endpoints were identified,
however, they are not relevant for the
short-term aggregate risk since
homeowners would not be applying
fludioxonil. The registrant indicated
that the requested residential uses are
only for professional applications.
Therefore, the short-term aggregate risk
assessment is not required.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

For adults, post-application exposures
may result from dermal contact with
treated turf. For toddlers, dermal and
non-dietary oral post-application
exposures may result from dermal
contact with treated turf as well as
hand-to-mouth transfer of residues from
turfgrass.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that

food and residential exposures
aggregated result in aggregate MOEs of
1,200 for the U.S. population and 530
for infants/children. These aggregate
MOEs do not exceed the Agency’s level
of concern for aggregate exposure to
food and residential uses. In addition,
intermediate-term DWLOCs were
calculated and compared to the EECs for
chronic exposure of fludioxonil in
ground and surface water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect
intermediate-term aggregate exposure to
exceed the Agency’s level of concern, as
shown in the following Table 5:

TABLE 5.—AGGREGATE RISK ASSESSMENT FOR INTERMEDIATE-TERM EXPOSURE TO FLUDIOXONIL

Inter-
Ag&rggEate AES\';ZIQ‘;’J‘? Surface Ground mediate-
Population Subgroup (Food + Concern Water EEC | Water EEC Term
Residential) |  (LOC) (ppb) (ppb) bwLoc
(ppb)
U.S. Population 1,200 100 11 0.35 1,100
Infants/Children 530 100 11 0.35 220

5. Aggregate cancer risk for U.S.
population. The EPA classified
Fludioxonil as a Group D - not
classifiable as to human carcinogenicity.
The evidence is inadequate and cannot
be interpreted as showing either the
presence or absence of a carcinogenic
effect. In one mouse study, there was a
significant trend for malignant
lymphomas in female mice up to 3,000
ppm. However, in a second study up to
7,000 ppm, the limit dose, there was no
evidence of carcinogenicity for either
sex. In rats, fludioxonil produced a
significant trend and pair-wise increase
in hepatocellular tumors, combined, in
female rats at doses adequate to assess
carcinogenicity. The EPA determined
that based on the increase in liver
tumors in female rats that was
statistically significant for combined
adenoma/carcinoma only, the lack of
tumorogenic response in male rats or in
either sex of mice, and the need for
additional mutagenicity studies, a
Group D classification was appropriate.

However, the Agency has since
received the additional mutagenicity
studies and based on the negative
preliminary findings of the studies, the
fact that the statistical increase in liver
tumors in female rats occurred only at
the highest dose, the lack of tumorigenic
response in male rats and mice, the
Agency has concluded that fludioxonil
does not pose a significant cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that

no harm will result to the general
population, and to infants and children
from aggregate exposure to fludioxonil
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The registrant has proposed high
performance liquid chromatography
using ultraviolet detection Method AG—
597B as the analytical enforcement
method. This method is a reissue of
Method(s) AG-597/AG-597A which has
successfully undergone an ILV trial as
well as Agency petition method
validation (PMV). The original method
is available for enforcement purposes
until the new method is validated. The
method may be requested from: Calvin
Furlow, PRRIB, IRSD (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington DC 20460.
Office location and telephone number:
Rm. 101FF, CM # 2, 1921 Jefferson
Davis Hwy, Arlington, VA, (703) 305-
5229.

B. International Residue Limits

There are no Codex Maximum
Residue Limits (MRLs) for fludioxonil.
Therefore, international harmonization
is not an issue at this time.

C. Conditions

Registration is conditional upon
submission of the two dry bulb onion
residue trials in Regions 5 and 12.

V. Conclusion

Therefore, the tolerance is established
for residues of fludioxonil 4-(2,2-
difluoro-1,3-benzodioxol-4-yl)-1H-
pyrrole-3-carbonitrilein or on grapes at
1.0 ppm, strawberries at 2.0 ppm, dry
bulb onions at 0.20 ppm, and green
onions at 7.0 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.
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A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301093 on the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 27, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—

5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket control
number OPP-301093, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and

Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
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levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 18, 2000.
James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.516 is amended by
alphabetically adding commodities to
the table in paragraph (a) to read as
follows:

§180.516 Fludioxonil; tolerances for
residues.

(a) General. A tolerance is established
for residue of the fungicide fludioxonil,
4-(2,2-difluoro-1,3-benzodioxol-4-yl)-
1H-pyrrole-3-carbonitrile) in or on the
following food commodities:

Commodity P?nritlﬁ b
Grape ....ccoceevieiiiiieeee e 1.0
Onion, dry bulb ......ccccvviiiee 0.20

. Parts per
Commodity million
OnioN, green ......ccceevvveeeiveeenns 7.0
* * * * *
Strawberry .....cccocceveeviieeeiieeens 2.0
* * * * *
* * * * *

[FR Doc. 00-33168 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301098; FRL-6762-7]
RIN 2070-AB78

Extension of Tolera_nces for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends time-
limited tolerances for the pesticides
listed in Unit II of this document. These
actions are in response to EPA’s
granting of emergency exemptions
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act authorizing use of these pesticides.
Section 408(1)(6) of the Federal Food,
Drug, and Cosmetic Act requires EPA to
establish a time-limited tolerance or
exemption from the requirement for a
tolerance for pesticide chemical
residues in food that will result from the
use of a pesticide under an emergency
exemption granted by EPA.

DATES: This regulation is effective
December 29, 2000. Objections and
requests for hearings, identified by
docket control number OPP-301098,
must be received by EPA on or before
February 27, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit III. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301098 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: See
the listing below for the name of a
specific contact person. The following
information applies to all contact
persons: Emergency Response Team,
Registration Division (7505C), Office of
Pesticide Programs, Environmental
Protection Agency, Ariel Rios Bldg.,

1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—9366.

Pesticide/CFR cite Contact person

2,4-D (§180.142)
Paraquat (8 180.205)
Lambda-cyhalothrin
(§180.438).
Bifenthrin and
difenoconazole
(8180.442 and
§180.475, respec-

Beth Edwards
Libby Pemberton
Andrew Ertman

Andrea Conrath

tively).

Fenbuconazole Dan Rosenblatt
(§180.480).

Sulfentrazone and Barbara Madden
imazamox

(8180.498 and
§180.508, respec-
tively).

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Cat- Examples of Poten-
egories NAICS tially A?fected Entities
Industry 111 | Crop production
112 | Animal production
311 | Food manufacturing
32532 | Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically.You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,”* Regulations
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and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301098. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305—-5805.

II. Background and Statutory Findings

EPA has previously issued a final rule
for each chemical/commodity which
were published in the Federal Register
on the date listed in the summary for
each chemical/commodity listed below.
The initial issuance of these final rules
announced that EPA, on its own
initiative, under section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 3464, as amended
by the Food Quality Protection Act of
1996 (FQPA) (Public Law 104-170) was
establishing time-limited tolerances.
EPA established the tolerances because
section 408(1)(6) of the FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). Such tolerances can be
established without providing notice or
time for public comment.

EPA received requests to extend the
use of these chemicals for this year’s
growing season. After having reviewed
these submissions, EPA concurs that
emergency conditions exist. EPA
assessed the potential risks presented by
residues for each chemical/commodity.
In doing so, EPA considered the safety

standard in FFDCA section 408(b)(2),
and decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
originally published to support these
uses. Based on that data and
information considered, the Agency
reaffirms that extension of these time-
limited tolerances will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerances
are extended until the date listed below.
EPA will publish a document in the
Federal Register to remove the revoked
tolerances from the Code of Federal
Regulations (CFR). Although these
tolerances will expire and are revoked
on the date listed, under FFDCA section
408(1)(5), residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on the
commodity after that date will not be
unlawful, provided the residue is
present as a result of an application or
use of a pesticide at a time and in a
manner that was lawful under FIFRA,
the tolerance was in place at the time of
the application, and the residue does
not exceed the level that was authorized
by the tolerance. EPA will take action to
revoke these tolerances earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Tolerances for the use of the following
pesticide chemicals on specific
commodities are being extended:

1. 2,4-D. EPA has authorized under
FIFRA section 18 the use of 2,4-D on
wild rice for control of common water
plantain in Minnesota. This regulation
extends a time-limited tolerance for
residues of the herbicide 2,4-
dichlorophenoxyacetic acid in or on
wild rice at 0.1 ppm for an additional
2—year period. This tolerance will
expire and is revoked on December 31,
2002. A time-limited tolerance was
originally published in the Federal
Register on September 5, 1997 (62 FR
46900) (FRL-5738-9).

2. Paraquat. EPA has authorized
under FIFRA section 18 the use of
paraquat on artichokes for control of
weeds in California. This regulation
extends a time-limited tolerance for
residues of the herbicide paraquat in or
on artichokes at 0.05 ppm for an
additional 2—year period. This tolerance
will expire and is revoked on December
31, 2002. A time-limited tolerance was
originally published in the Federal
Register on November 22, 1999 (64 FR
63714) FRL-6392-9).

3. Lambda-cyhalothrin. EPA has
authorized under FIFRA section 18 the
use of lambda-cyhalothrin on barley for
control of Russian wheat aphid in
Wyoming, Montana, Idaho, and
Colorado and sugarcane for the control
of the sugarcane borer in Louisiana.
This regulation extends time-limited
tolerances for combined residues of the
insecticide lambda-cyhalothrin and its
epimer in or on barley, bran at 0.2 ppm;
barley, grain at 0.05 ppm; barley, hay at
2.0 ppm; barley, straw at 2.0 ppm, and
sugarcane at 0.03 ppm for an additional
2—year period. These tolerances will
expire and are revoked on December 31,
2002. Time-limited tolerances were
originally published in the Federal
Register on January 29, 1999 (64 FR
4584-4590) (FRL-6056—2).

4. Bifenthrin. EPA has authorized
under FIFRA section 18 the use of
bifenthrin on citrus for control of
Diaprepes root weevil in Florida. This
regulation extends time-limited
tolerances for residues of the insecticide
bifenthrin in or on citrus, whole fruit;
citrus, oil; and, citrus, dried pulp at
0.05, 0.3, and 0.3 ppm, respectively, for
an additional 2—year period. These
tolerances will expire and are revoked
on December 31, 2002. Time-limited
tolerances were originally published in
the Federal Register on December 16,
1998 (63 FR 69200) (FRL-6048-1).

5. Difenoconazole. EPA has
authorized under FIFRA section 18 the
use of difenoconazole on sweet corn
grown for seed for control of fungal
pathogens in Florida. This regulation
extends time-limited tolerances for
residues of the fungicide difenoconazole
in or on Corn, sweet (kernel + corn with
husk removed); Corn, sweet, forage; and
Corn, sweet, stover at 0.1 ppm for an
additional 2—year period. These
tolerances will expire and are revoked
on 12/31/02. Time-limited tolerances
were originally published in the Federal
Register on September 1, 1999 (64 FR
47680) (FRL-6094-3).

6. Fenbuconazole. EPA has authorized
under FIFRA section 18 the use of
fenbuconazole on blueberries for control
of mummy berry disease in Georgia.
This regulation extends a time-limited
tolerance for combined residues of the
fungicide fenbuconazole alpha-2-(4-
chlorophenyl)-ethyl-alpha-phenyl-3-
(1H-1,2,4-triazole)-1-propanenitrile and
its metabolites cis-5-(4-chlorophenyl)-
dihydro-3-phenyl-3-(1H-1,2,4-triazole-1-
ylmethyl)-2-3H-furanone and trans-5-(4-
chlorophenyl)dihydro-3-phenyl-3-(1H-
1,2,4-triazole-1-ylmethyl-2-3H-furanone
expressed as fenbuconazole in or on
blueberries at 1.0 ppm for an additional
2—year period. This tolerance will
expire and is revoked on December 31,
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2002. A time-limited tolerance was
originally published in the Federal
Register on June 10, 1998 (63 FR 31633)
(FRL-5791-5).

7. Sulfentrazone. EPA has authorized
under FIFRA section 18 the use of
sulfentrazone on cowpea and lima bean
for control of hophornbeam copperleaf
in Tennessee and on sunflower for
control of weeds in North Dakota. This
regulation extends a time-limited
tolerance for residues of the herbicide
sulfentrazone, N-[2,4-dichloro-5-[4-
(difluoromethyl)-4,5-dihydro-3-methyl-
5-o0x0-1H-1,2,4-triazol-1-y-1]phenyl]
methanesulfonamide in or on bean,
succulent seed without pod (lima beans
and cowpeas) and sunflower at 0.1 ppm
for an additional 2—year period. These
tolerances will expire and are revoked
on December 31, 2002. A time-limited
tolerance was originally published in
the Federal Register on September 21,
1999 (64 FR 51060) (FRL-6097-8).

8. Imazamox. EPA has authorized
under FIFRA section 18 the use of
imazamox on canola for control of wild
mustard in Minnesota and North
Dakota. This regulation extends a time-
limited tolerance for residues of the
herbicide imazamox, 2-4,5-dihydro-4-
methyl-4-(1-methylethyl)-5-oxo-1H-
imidazol-2-yl-5-methoxymethyl-3-
pyridine-carboxylic acid, applied as the
free acid or ammonium salt in or on
canola at 0.05 ppm for an additional 17—
month period. This tolerance will expire
and is revoked on December 31, 2003.
A time-limited tolerance was originally
published in the Federal Register on
July 14, 1999 (64 FR 37855) (FRL—-6086—
5).

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301098 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 27, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—

5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit IL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket control
number OPP-301098, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Regulatory Assessment
Requirements

This final rule establishes time-
limited tolerances under FFDCA section
408. The Office of Management and
Budget (OMB) has exempted these types
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of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established under FFDCA section
408(1)(6) in response to an exemption
under FIFRA section 18, such as the
tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

Dated: December 22, 2000.
James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

§180.142 [Amended]

2.In §180.142, in the table to
paragraph (b), amend the entry for
“Wild rice” by revising the expiration
date ““12/31/00” to read “12/31/02”.

§180.205 [Amended]

3.In §180.205, in the table to
paragraph (b), amend the entry for
“Artichokes” by revising the expiration
date “12/31/00” to read ““12/31/02”.

§180.438 [Amended]

4. In §180.438, in the table to
paragraph (b) amend the entries for
“Barley, bran”’; “Barley, grain”; ‘“Barley,
hay”; “Barley straw”’; and ““Sugarcane”
by revising the expiration date “12/31/
00" to read ““12/31/02”.

§180.442 [Amended]

5. In § 180.442, in the table to
pararaph (b) amend the entries for
“Citrus, whole fruit”; “Citrus oil”’; and
“Citrus, dried pulp” by revising the
expiration dates “12/31/00” to read “12/
31/02”.

6.In §180.475, revise the table in
paragraph (b) to read as follows:

§180.475 Difenoconazole; tolerances for
residues.

. 2 ) . . . * * * * *
responsibilities among the various and pests, Reporting and recordkeeping
levels of government, as specified in requirements. (b) * * *
Expiration/
Commodity P%ritlﬁopner Revocation
date

Corn, sweet (kernel + corn wWith RUSK reMOVEA) .......c.uiiiiiiii ettt e e e seneeeenes 0.1 12/31/02
(o ARt A o] £ To = PSSO PR PRRTP 0.1 12/31/02
(0o g =Tt (0T PP 0.1 12/31/02
* * * * * “Blueberries” by revising the expiration §180.498 [Amended]
§180.480 [Amended] date ““12/31/00” to read “12/31/02”. 8.In § 180.498, in the table to

7.1In §180.480, in the table to
paragraph (b) amend the entry for

paragraph (b) amend the entries for
“Bean, succulent seed without pod
(lima beans and cowpeas)” and
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“Sunflower” by revising the expiration
date “12/30/00” to read ““12/31/02”.

§180.508 [Amended]

9. In §180.508, in the table to
paragraph (b) amend the entry for
“Canola” by revising the expiration date
“7/15/01” to read “12/31/03”.

FR Doc. 00-33292 Filed 12-27-00; 1:00 pm
BILLING CODE 6560-50-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
Centers for Disease Control and
Prevention

42 CFR Part 493
[HCFA—2024-FC2]
RIN 0938-AI94

Medicare, Medicaid, and CLIA
Programs; Extension of Certain
Effective Dates for Clinical Laboratory
Requirements Under CLIA

AGENCY: Centers for Disease Control and
Prevention (CDC) and Health Care
Financing Administration (HCFA),
HHS.

ACTION: Final rule with comment period.

SUMMARY: This final rule extends certain
effective dates for clinical laboratory
requirements in regulations published
on February 28, 1992, that implemented
provisions of the Clinical Laboratory
Improvement Amendments of 1988
(CLIA). This rule extends the phase-in
date of the quality control requirements
applicable to moderate and high
complexity tests and extends the date by
which an individual with a doctoral
degree must possess board certification
to qualify as a director of a laboratory
that performs high complexity testing.

These effective dates are extended to
allow the Department to revise quality
control requirements and establish the
qualification requirements necessary for
individuals with doctoral degrees to
serve as directors of laboratories
performing high complexity testing.
These effective date extensions do not
reduce the current requirements for
quality test performance.

DATES: Effective Date: December 29,
2000.

Comment Date: We will consider
comments if we receive them at the
appropriate address, as provided below,
no later than 5 p.m. on February 27,
2001.

ADDRESSES: Mail written comments (one
original and three copies) to the
following addresses:

Health Care Financing Administration,
Department of Health and Human
Services, Attention: HCFA-2024-FC2,
P.O. Box 8018, Baltimore, MD 21244—
8018; and

Centers for Disease Control and
Prevention, Department of Health and
Human Services, Attention: HCFA—
2024-FC2, 4770 Buford Hwy., N.E.,
MS F11, Atlanta, Georgia 30341-3724.
To ensure that mailed comments are

received in time for us to consider them,

please allow for possible delays in
delivering them.

If you prefer, you may deliver your
written comments (one original and
three copies) to one of the following
addresses:

Room 443-G, Hubert H. Humphrey
Building, 200 Independence
Avenue, SW., Washington, DC
20201, or

Room C5-16-03, 7500 Security
Boulevard, Baltimore, MD 21244—
8018.

Comments mailed to the above
addresses may be delayed and received
too late for us to consider them.

Because of staff and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
HCFA-2024-FC2. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in Room 443-G of the Department’s
office at 200 Independence Avenue,
SW., Washington, DC, on Monday
through Friday of each week from 8:30
to 5 p.m. (phone: (202) 690-7890). For
information on ordering copies of the
Federal Register containing this
document and on electronic access, see
the beginning of SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Rhonda S. Whalen (CDC), (770) 488—
8155, Cecelia Hinkel (HCFA), (410) 786—
3531.

SUPPLEMENTARY INFORMATION:

Availability of Copies, and Electronic
Access

Copies: To order copies of the Federal
Register containing this document, send
your request to: New Orders,
Superintendent of Documents, P.O. Box
371954, Pittsburgh, PA 15250-7954.
Specify the date of the issue requested
and enclose a check or money order
payable to the Superintendent of
Documents, or enclose your Visa or
Master Card number and expiration
date. Credit card orders can also be
placed by calling the order desk at (202)
512-7800 (or toll free at 1-888-293—

6498) or by faxing to (202) 512-2250.
The cost for each copy is $8.00. As an
alternative, you can view and
photocopy the Federal Register
document at most libraries designated
as Federal Depository Libraries and at
many other public and academic
libraries throughout the country that
receive the Federal Register.

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. Free public access is available on
a Wide Area Information Server (WAIS)
through the Internet and via
asynchronous dial-in. Internet users can
access the database by using the World
Wide Web; the Superintendent of
Documents home page address is http:/
/www .access.gpo.gov/su_docs/, by
using local WAIS client software, or by
telnet to swais.access.gpo.gov, then log
in as guest (no password required). Dial-
in users should use communications
software and modem to call (202) 512—
1661; type swais, then log in as guest
(no password required).

I. Background

On February 28, 1992, we published
in the Federal Register (57 FR 7002)
final regulations with an opportunity for
public comment. These regulations set
forth the requirements for laboratories
that are subject to CLIA. These
regulations established uniform
requirements for all laboratories
regardless of location, size, or type of
testing performed. In developing the
regulations, we included requirements
that would ensure the quality of
laboratory services and be in the best
interest of the public health. We
recognized that a rule of this scope
required time for laboratories to
understand and implement the new
requirements. Therefore, certain
requirements were phased-in and given
prospective effective dates. We also
planned to address the comments we
received on the February 28, 1992 rule
and make modifications, if necessary, in
the subsequent final rule.

On December 6, 1994, May 12, 1997,
and October 14, 1998, we published in
the Federal Register (59 FR 62606, 62
FR 25855, and 63 FR 55031,
respectively) final rules with
opportunity for comment. These rules
extended the phase-in of the quality
control requirements applicable to
moderate and high complexity tests and
the date by which an individual with a
doctoral degree must possess board
certification to qualify as a director of a
laboratory that performs high
complexity testing. These changes were
made due to the resource constraints
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that had prevented the Department of
Health and Human Services from
establishing a review process for
manufacturers’ test system quality
control instructions for CLIA
compliance and the inability of many
laboratory directors to complete
certification requirements within the
time period originally specified.

II. Revisions to the Regulations

The date extensions provided by the
October 14, 1998 rule have proven to be
inadequate for the reasons set forth
below. In addition, based on our
evaluation of comments submitted in
response to the May 12, 1997 rule,
advice from the Clinical Laboratory
Improvement Advisory Committee
(CLIAC) concerning the quality control
requirements appropriate to ensure
quality testing, and the qualification
requirements for laboratory directors,
we have found it necessary to make the
following revisions to our regulations:

* We are extending from December
31, 2000, to December 31, 2002, the
current phase-in quality control
requirements for moderate and high
complexity tests. The phase-in quality
control requirements for unmodified,
moderate complexity tests cleared by
the Food and Drug Administration
(FDA) (through 510(k) or premarket
approval processes, unrelated to CLIA)
are less stringent than the requirements
applicable to high complexity and other
moderate complexity tests.

¢ We are extending from December
31, 2000, to December 31, 2002, the date
for laboratories to meet certain CLIA
quality control requirements by
following manufacturers’ FDA CLIA-
cleared test system instructions.

* We are extending from December
31, 2000, to December 31, 2002, the date
by which individuals with doctoral
degrees must obtain board certification
to qualify as directors of laboratories
that perform high complexity tests.

These revisions are discussed in more
detail below.

A. Quality Control Requirements

42 CFR 493.1202 contains the quality
control requirements applicable to
moderate and high complexity tests and
allows a laboratory that performs tests of
moderate complexity, using test systems
cleared by the FDA through the section
510(k) or premarket approval processes,
until December 31, 2000, to comply
with the quality control provisions of
part 493, subpart K, by meeting less
stringent quality control requirements,
as long as the laboratory has not
modified the instrument, kit, or test
system’s procedure.

Section 493.1203, effective beginning
December 31, 2000, establishes a
mechanism for laboratories using
commercial, unmodified tests to fulfill
certain quality control requirements by
following manufacturers’ test system
instructions that have been reviewed
and determined by the FDA to meet
applicable CLIA quality control
requirements. Implementation of this
review process, however, depended
upon the availability of sufficient
additional resources necessary to meet
the projected workload. These resources
were not available due to financial and
other constraints of the program.

Following the publication of some of
the previous extensions, we received
comments that the current quality
control requirements are not appropriate
for some test methodologies, and that a
comprehensive quality control
regulation should be developed to
address current quality control needs. A
final rule addressing quality control
issues raised by these commenters is
close to completion; however, it will not
be published by December 31, 2000.
Commenters also raised issues that
stressed the need to ensure that the
quality control requirements are
practical and flexible enough to
accommodate different testing sites and
test systems that range from current
methodologies to new and emerging
technologies, in order to not impede
access. We must also, as the
commenters suggest, base the
requirements on technical
considerations as well as their impact
on patient care.

To assist us in determining the types
of quality control requirements
necessary to monitor laboratory test
performance, we also considered advice
provided by the CLIAC, as well as
information obtained from a public
meeting held in September 1996 for
manufacturers and others to make
presentations on quality control.

Due to the complexity of the issues
that must be addressed, we are
extending the December 31, 2000 sunset
date for quality control standards in
§493.1202 to December 31, 2002, and
extending the effective date for
§493.1203 from December 31, 2000 to
December 31, 2002, to allow laboratories
to continue to meet current regulations
until we make further determinations
regarding quality control issues. We are
extending the effective date for these
sections to ensure that we have
sufficient time to develop final rules
concerning quality control that address
new technology, including point-of-care
testing, molecular methods and
advances in testing in the specialties
and subspecialties. Subsequent to the

publication of the final regulations and
prior to the actual implementation of
the revised requirements, we must
develop new surveyor guidelines,
design new survey forms, reprogram the
CLIA data system, conduct surveyor
training, and inform and educate the
laboratory community, State programs
with CLIA-exempt laboratories and
HCFA-approved accreditation
organizations. Time must be allocated
for HCFA-approved State licensure
programs and HCFA-approved
accreditation organizations to review
their requirements and determine
whether they must make changes to
maintain their overall equivalency with
the CLIA requirements. State programs
with CLIA-exempt laboratories may
need to make changes to their State laws
and implementing regulations.
Accreditation organizations may also
need time to revise policies and
requirements and have them approved
by their organizations for adoption. An
implementation period will provide
States and accreditation organizations
the time needed to make changes to
their program requirements and for their
subsequent review by CDC and HCFA.
Failure to provide sufficient time for
education and implementation could
cause confusion and interfere with
laboratories’ continued compliance with
CLIA requirements and jeopardize the
continued equivalency of State
programs with CLIA-exempt
laboratories and accreditation
organizations.

B. Laboratory Director Qualifications

Section 493.1443(b)(3) provides that a
director of a laboratory performing high
complexity testing, who has an earned
doctoral degree in a chemical, physical,
biological, or clinical laboratory science
from an accredited institution, must be
certified by a board recognized by the
Department as of December 31, 2000.
The phase-in was designed to allow the
Department adequate time to review
requests for approval of certification
programs and to ensure that a laboratory
director with a doctoral degree had
sufficient time to successfully complete
the requirements for board certification.

As stated previously in the preamble
to the December 1994 final rule, a
number of comments to the February
1992 final rule suggested that board
certification not be a mandatory
requirement for currently employed
individuals. In addition, CLIAC
suggested the development of
alternative provisions to qualify
currently employed individuals with a
doctoral degree on the basis of
laboratory training or experience, in lieu
of requiring board certification.
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We are extending the date by which
an individual with a doctoral degree
must possess board certification to
qualify as a director of a laboratory that
performs high complexity testing to
December 31, 2002. This extension will
allow time for review of the
qualifications required for laboratory
director to determine whether
modifications should be made for
inclusion in the final rule being
developed.

In summary, we are extending the
phase-in period in § 493.1443(b)(3) from
December 31, 2000, to December 31,
2002.

III. Waiver of Proposed Rulemaking
and Delayed Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on
proposed rules. The notice of proposed
rulemaking includes a reference to the
legal authority under which the rule is
proposed and the terms and substance
of the proposed rule or a description of
the subjects and issues involved. This
procedure can be waived, however, if an
agency finds good cause that a notice-
and-comment procedure is
impracticable, unnecessary, or contrary
to the public interest and incorporates a
statement of the finding and its reasons
in the rule issued.

The revisions in this final rule are
essential, because if the dates for quality
control requirements are not extended,
many laboratories performing moderate
complexity testing will be faced
unnecessarily with meeting more
stringent and burdensome quality
control requirements at a time when we
are actively working to revise these
same quality control requirements.
While this activity is nearly complete,
the issues we are addressing are many
and complex, particularly in light of
changing technologies. Since we will be
revising the quality control
requirements in the reasonably near
future, to impose more stringent
requirements now is unreasonable,
unnecessary, and confusing. With
respect to the personnel standards
addressed in this rule, if the date is not
extended, those individuals currently
qualified as laboratory directors under
the phase-in requirements based on
their doctoral degree and laboratory
training and work experience would no
longer qualify to serve as directors of
laboratories performing high complexity
testing. Since we are contemplating
revisions that would allow individuals
with a doctoral degree to qualify under
alternative provisions that would
recognize their laboratory training and
experience, we would not want to

disenfranchise these currently
employed directors at this time.
Extending the dates governing
laboratory director qualifications will
provide the opportunity for individuals
with a doctoral degree who have
laboratory training and experience, but
do not have board certification to
continue to qualify as laboratory
directors of high complexity testing
while we consider appropriate revisions
to the CLIA regulations.

Accordingly, we believe that it is
impracticable, unnecessary, and not in
the public interest to engage in
proposed rulemaking and believe there
is good cause for not doing so and are
therefore issuing this final rule with a
60-day comment period. To do
otherwise would create confusion
among laboratories in understanding the
requirements they must meet with
respect to quality control and laboratory
director qualifications. It could also
impose unnecessary burdens on
laboratories and hardships on persons
affected by these requirements. Because
current regulations will expire on
December 31, 2000, additional urgency
has been placed on the implementation
of this rule. We, therefore, believe there
is good cause to waive a delay in the
effective date of this rule. To do
otherwise would create unnecessary
confusion among laboratories in
understanding the requirements they
must meet with respect to quality
control and laboratory director
qualifications. It could also impose
unnecessary burdens on laboratories
and hardships on individuals affected
by these requirements.

IV. Regulatory Impact Statement

Consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612), we prepare a regulatory
flexibility analysis unless we certify that
a rule will not have a significant
economic impact on a substantial
number of small entities. For purposes
of the RFA, all laboratories are
considered to be small entities.
Individuals and States are not included
in the definition of a small entity.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. That analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 50 beds.

Extending the phase-in periods will
continue the quality control and

personnel requirements in effect prior to
December 31, 2000, allow adequate time
for addressing all concerns with respect
to revising quality control requirements,
and not change costs, savings, burden,
or opportunities to manufacturers,
laboratories, individuals performing
tests, or patients undergoing the tests.

For these reasons, we have
determined, and the Secretary certifies,
that this regulation does not result in a
significant impact on a substantial
number of small entities and does not
have a significant effect on the
operations of a substantial number of
small rural hospitals. Therefore, we are
not preparing analyses for either the
RFA or section 1102(b) of the Act.

The Unfunded Mandates Reform Act
of 1995 also requires (in section 202)
that agencies prepare an assessment of
anticipated costs and benefits for any
rule that may result in annual
expenditures by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million. The final
rule has no consequential effect on
State, local, or tribal governments. We
believe the private sector costs of this
rule fall below these thresholds, as well.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

V. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
respond to the major comments in the
preamble to that document.

List of Subjects in 42 CFR Part 493

Grant programs-health, Health
facilities, Laboratories, Medicaid,
Medicare, Reporting and recordkeeping
requirements.

42 CFR chapter IV, part 493 is
amended as set forth below:

PART 493—LABORATORY
REQUIREMENTS

1. The authority citation for part 493
continues to read as follows:

Authority: Sec. 353 of the Public Health
Service Act, secs. 1102, 1861(e), and the
sentence following sections 1861(s)(11)
through 1861(s)(16) of the Social Security Act
(42 U.S.C. 263a, 1302, 1395x(e), and the
sentence following 1395x(s)(11) through
1395x(s)(16)).
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§493.1202 [Amended]

2.In §493.1202, in the section
heading, remove ‘“December 31, 2000”
and add in its place “December 31,
2002”.

§493.1203 [Amended]

3.In §493.1203, in the section
heading, remove ‘“December 31, 2000”
and add in its place “December 31,
2002”.

§493.1443 [Amended]

4. Section 493.1443 is amended as set
forth below:

a. In §493.1443(b)(3)(ii) introductory
text, remove ‘“‘December 31, 2000,” and
add in its place “December 31, 2002,”.

b. In §493.1443(b)(3)(ii)(C), remove

“December 31, 2000,” and add in its
place “December 31, 2002,”.
(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program; Catalog of Federal Domestic
Assistance Program No. 93.773, Medicare—
Hospital Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: November 20, 2000.

Jeffrey P. Koplan,
Director, Centers for Disease Control and
Prevention.
Dated: November 28, 2000.
Michael M. Hash,
Acting Administrator, Health Care Financing
Administration.
Dated: December 18, 2000.
Donna E. Shalala,
Secretary.
[FR Doc. 00-33288 Filed 12—-26—-00; 1:13 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Parts 160 and 164
RIN 0991-AB08

Technical Corrections to the Standards
for Privacy of Individually Identifiable
Health Information Published
December 28, 2000

AGENCY: Office of the Assistant
Secretary for Planning and Evaluation,
DHHS.

ACTION: Technical corrections to final
rule.

SUMMARY: These technical corrections
address changes that inadvertently were
excluded from the preamble of the
Standards for Privacy of Individually
Identifiable Health Information
published December 28, 2000.

DATES: The effective date of these
changes is February 26, 2001, the same
as the effective date of the Standards for
Privacy of Individually Identifiable
Health Information published December
28, 2000.

FOR FURTHER INFORMATION CONTACT:
Kimberly Coleman, 1-866—OCR—PRIV
(1-866—627—-7748) or TTY 1-866—788—
4989.

Technical Corrections

Correction 1: In the section-by-section
description of the rule provisions, under
the description of section 164.510(a)—
Use and Disclosure for Facility
Directories, paragraphs seven and eight
beginning “We believe that allowing
clergy . . .,” and “More specifically,

. .,” are deleted and replaced with the
following:

We believe that allowing clergy access
to patient information pursuant to this
section does not violate the
Establishment Clause because the
exemption from the final rule’s
authorization requirement for disclosure
to clergy of the specified protected
health information is a permissible
religious accommodation. The purpose
and effect of this provision is to
alleviate significant governmental
interference with the exercise of
religion, and we anticipate that the
exemption would rarely, if ever, impose
any significant burdens on patients or
other individuals.

Without this exemption, covered
entities would have to obtain
authorizations before disclosing the
limited protected health information to
clergy, thereby making is more difficult
than it commonly has been for clergy to
provide services to patients.
Accordingly, the clergy exemption
permitting limited disclosure of
protected health information in the
circumstances noted above is
“rationally related to the legitimate
purpose of alleviating significant
governmental interference with the
ability of religious organizations to
define and carry out their religious
missions.” Corporation of the Presiding
Bishop of Jesus Christ of Latter-Day
Saints v. Amos, 483 U.S. 327, 339
(1987). Moreover, in certain cases the
clergy exemption might also alleviate
significant governmental interference
with patients’ religious exercise that the
final rule’s authorization requirement
otherwise would impose—for example,
by eliminating delay that might inhibit
the ability of a patient to obtain
sacraments provided during last rights.

Correction 2: In the section-by-section
discussion of comments, under the
discussion of section 164.534—
EFFECTIVE DATE AND COMPLIANCE

DATE, the last sentence of the second
paragraph should be replaced with the
following language. Although the
regulation is effective as of 60 days from
publication in the Federal Register,
section 1175 of HIPAA makes clear that
no covered entity shall be required to
comply with any standard or
implementation specification for 24
months (or 36 months for small health
plans). We will not enforce the
regulation prior to those dates, and the
regulation’s provisions will not preempt
or otherwise alter state or other law
prior to those dates. A covered entity
may, or course, voluntarily implement
policies that would comply with the
regulation prior to those dates, but the
regulation itself will neither compel
disclosure nor provide a basis to refuse
disclosure. We intend, therefore, for all
of the provisions of the rule to come
into force in 24 months (or 36 months
for small health plans).

Dated: December 27, 2000.
LaVerne Burton,
Executive Secretary.
[FR Doc. 00—33444 Filed 12—-27-00; 1:33 pm]
BILLING CODE 4150-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 980414095-8240-02; I.D.
121800D]

Fisheries of the Northeastern United
States; Dealer Reporting Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of termination of
the deferral of Interactive Voice
Response (IVR) System reporting
requirements for Atlantic cod and
haddock purchases.

SUMMARY: NMFS announces that it is
terminating the current deferral of IVR
reporting requirements of Atlantic cod
and haddock beginning January 28,
2001. One of the management measures
for Atlantic cod includes two
conditional 1-month closures in the
Gulf of Maine (GOM) when the trigger
of 1.67 million lbs (759 mt) is reached.
One management measure for haddock
is an adjustment to the daily landing
limit as specified in Framework 33 to
the Northeast Multispecies Fishery
Management Plan (FMP) to provide the
industry with the opportunity to harvest
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at least 75 percent of the total allowable
catch (TAC) for the 2000-2001 fishing
year (TAC=6,252 mt, 75 percent
TAC=4,689 mt). If the Regional
Administrator, Northeast Regional
Office, NMFS (RA) projects that less
than 75 percent of the TAC for haddock
will be harvested by the end of the
fishing year NMFS may adjust, through
publication of a notification in the
Federal Register, the trip limit per DAS
and/or the maximum trip limit to an
amount that is determined to be
sufficient to allow harvesting of at least
75 percent of the target TAGC, but not to
exceed the target TAC. This termination
of deferral for Atlantic cod and haddock
is necessary to collect accurate data on
a real-time basis to ensure that these
fisheries are maintained at sustainable
levels. Any dealer issued a Northeast
(NE) Multispecies permit must submit,
through the IVR system, a weekly
summary of Atlantic cod and haddock
purchased beginning January 28, 2001.

DATES: Effective January 28, 2001.

FOR FURTHER INFORMATION CONTACT:
Sandra Arvilla, (978) 281-9255 or
Gregory Power, (978) 281-9304.

SUPPLEMENTARY INFORMATION: To
effectively monitor landings of quota-
managed species on a timely basis,
NMEFS issued a final rule (63 FR 52639,
October 1, 1998) requiring federally-
permitted dealers to submit a weekly
summary of purchases of quota-
managed species through the IVR
system within 3 days of the end of the
reporting week. To minimize the burden
of dealer reporting requirements, the
regulations implementing the use of an
IVR system also include authorization
(50 CFR 648.7(a)(ii)) for the RA to defer
the IVR reporting requirements for any
species if landings are not expected to
reach levels that would cause the
applicable target exploitation rate
specified in the FMP for that species to
be achieved, resulting in specific
management changes. At that time the
RA deferred IVR reporting requirements
for Atlantic mackerel, butterfish and,

regulated NE Multispecies, which
included Atlantic cod and haddock.

In order to effectively monitor
Atlantic cod and haddock landings
relative to the trigger and TAC, NMFS
is requiring any dealer issued a NE
Multispecies permit to submit, through
the IVR system, a weekly summary of
Atlantic cod and haddock purchases
beginning January 28, 2001. IVR reports
must be submitted within 3 days of the
end of the reporting week. If the RA
determines that weekly IVR reports of
Atlantic cod and haddock purchases are
no longer necessary, notification of
deferral will be published in the Federal
Register.

Dealers must continue to report
through the IVR system, their purchases
of the species specified in 50 CFR
648.7(a) for which IVR reporting
requirements have not been deferred.
Currently, these species are summer
flounder, scup, black sea bass, Illex
squid and Loligo squid, spiny dogfish,
and Atlantic bluefish. If no purchases of
any quota-managed species are made
during the reporting week, a negative
report, so stating, must be submitted.

As specified in 50 CFR 648.7(a)(1),
dealers must continue to report
purchases of all species, including those
species for which IVR reporting has
been deferred, on the detailed written
reports.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 22, 2000.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 00-33223 Filed 12—-28-00; 8:45 am]

BILLING CODE: 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 000119014-0137-02; 1.D.
080700C]

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries;
Adjustments to the 2000 Summer
Flounder, Scup and Black Sea Bass
Commercial Quotas

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota adjustment
for 2000; correction.

SUMMARY: NMFS publishes additional
adjustments to the 2000 commercial
summer flounder and black sea bass
quotas. This action complies with the
regulations that implement the Fishery
Management Plan for the Summer
Flounder, Scup, and Black Sea Bass
Fisheries (FMP), which specifies that
summer flounder landings in excess of
a given state’s individual commercial
quota be deducted from that state’s
quota for the following year. Similarly,
for black sea bass, the FMP specifies
that landings in excess of a quota for a
given quarter be deducted from the
quota for the same quarter in the
following year. The intent of this action
is to account for additional 1999
summer flounder landings reported in
Massachusetts, New Jersey, and
Maryland, and to correct Delaware
landings downward and the black sea
bass landings data for 1999 Quarters 2,
3,and 4.

DATES: Effective December 29, 2000,
through December 31, 2000.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fisheries Policy Analyst, (978)
281-9273, fax 978—-281-9135, e-mail
paul.h.jones@noaa.gov.
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SUPPLEMENTARY INFORMATION:

Background

At 65 FR 33486, May 24, 2000, NMFS
published final specifications for the
2000 summer flounder, scup, and black
sea bass fisheries, which included
preliminary 1999 landings and quota
adjustments. At 65 FR 50463, August
18, 2000, and corrected at 65 FR 69886,
November 21, 2000, NMFS announced
adjustments to the 2000 summer
flounder, scup, and black sea bass
commercial quotas based on updated
1999 landings data. Additional
adjustments are necessary through this
notification due to the receipt of late
1999 summer flounder landings data
from the Commonwealth of
Massachusetts, and the States of New
York, New Jersey, Maryland, and
Delaware. In addition, some black sea
bass landings reported by the State of
Delaware in 1999 were double-counted,

and landings from non-limited access
black sea bass vessels that landed south
of Cape Hatteras Light, North Carolina,
were incorrectly counted, meaning that
the final 1999 landings were lower than
announced in the August 18, 2000,
Federal Register.

Summer Flounder

The 1999 quota, preliminary 1999
landings, and the resulting 1999
overages for all states for summer
flounder are given in Table 1. The
following states recorded landings of
summer flounder different from those
reported in the August 18, 2000, and
November 21, 2000, Federal Register:
MA, +7,357 1b (3,337 kg); NY, +145 lb
(66 kg); NJ, +241 1b (109 kg); DE, -376
Ib (171 kg); and MD, +16 b (7 kg).

The resulting adjusted 2000
commercial quota for each state is given
in Table 2, taking into account both the
1999 quota overages published in the

August 18, 2000, and November 21,

2000, Federal Register and the

additional landings previously noted.
Black Sea Bass

The 1999 quotas (by quarter),
preliminary 1999 landings (by quarter)
and resulting overages for black sea bass
for all quarters are given in Table 5.
Changes in landings from those reported
in the August 18, 2000, Federal Register
are as follows: Quarter 1, -3,792 1b
(1,720 kg); Quarter 2, -26,088 1b (11,834
kg); Quarter 3, -18,104 1b (8,212 kg); and
Quarter 4, -39,377 1b (17,861 kg).

Corrections

In the document published at 65 FR
50643, August 18, 2000 [FR Doc. 00-
21100] the following corrections are

made.

On page 50464, Tables 1 and 2 are
replaced in their entirety as follows.

TABLE 1. SUMMER FLOUNDER PRELIMINARY 1999 LANDINGS AND OVERAGES BY STATE

1999 Quota Preliminary 1999 Landings 1999 Overage
State
Lb Kg?t Lb Kg?t Lb Kg?t
4,450 2,018 5,778 2,621 1,328 602
51 23 0 0 0 0
757,842 343,751 812,540 368,568 54,698 24,811
1,742,583 790,422 1,636,528 742,317 0 0
238,516 108,189 245,219 111,229 6,703 3,040
860,006 390,099 804,048 364,716 0 0
1,853,926 840,927 1,917,973 869,993 64, 047 29,052
(25,739)2 (11,675)2 7,541 3,421 (33,280)2 (15,096)2
202,354 91,786 201,013 91,180 0 0
2,120,696 961,932 2,195,832 996,012 75,136 34,081
2,974,589 1,349,274 2,800,749 1,270,398 0 0
10,755,013 4,866,746 10,627,221 4,820,455

1Kilograms are as converted from pounds, and the column may not total correctly due to rounding.2Parentheses indicate a negative number.
STotal quota is the sum of all states having allocation. A state with a negative number has an allocation of zero. Total quota and total landings do
not equal overage because they reflect positive quota balances in several states.

TABLE 2. SUMMER FLOUNDER PRELIMINARY ADJUSTED 2000 QUOTAS BY STATE

2000 Initial Quota

2000 Adjusted Quota

State

Lb Kgt Lb Kgt
5,284 2,397 3,956 1,794
51 23 51 23
757,834 343,748 703,136 318,943
1,742,566 790,041 1,742,566 790,415
250,788 113,756 244,085 110,715
849,672 385,405 849,672 385,404
1,858,346 842,931 1,794,299 813,894
1,977 897 (31,303)2 (14,199)2
226,568 102,770 226,568 102,771
2,368,546 1,074,354 2,293,410 1,040,273
3,049,560 1,383,257 3,049,560 1,383,257
11,109, 214 5,039,055 10,876,000 4,947,489

1Kilograms are as converted from pounds, and the column may not total correctly due to rounding.2 Parentheses indicate a negative number.

3Total quota is the sum of all states having allocation. A state with a negative number has an allocation of zero.
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On page 50465, Tables 5 and 6 are
replaced in their entirety as follows.
TABLE 5. BLACK SEA BASS PRELIMINARY 1999 LANDINGS AND OVERAGES BY QUARTER
1999 Quota * Preliminary 1999 Landings 1999 Overage
Quarter
Lb Kg 2 Lb Kg 2 Lb Kg 2
1. (Jan —Mar) ..... 1,168,860 530,186 712,196 323,052
2. (Apr =Jun) ..... 885,115 401,481 1,036,067 469,960 150,952 68,472
3. (Jul =Sep) ...... 372, 983 169,182 507,139 230,038 134,156 60,853
4. (Oct —Dec) ..... 598,043 271,268 705,996 320,240 107,953 48,968
Total ..ccovvveeeeennns 3,025,000 1,372,117 2,961,398 1,343,290

1 Reflects quotas as published on August 26, 1999 (64 FR 46596). 2 Kilograms are as converted from pounds, and the column may not total

correctly due to rounding.

TABLE 6. BLACK SEA BASS PRELIMINARY ADJUSTED 2000 QUOTAS BY QUARTER

2000 Initial Quota

2000 Adjusted Quota

Quarter
Lb Kgt Lb Kg 1
1. (JAN —MAI) i 1,168,760 530,141 1,168,760 530,141
2. (APF —JUN) i 885,040 401,447 734,088 332,982
3. (Jul -Sep) .... 372, 951 169,168 238,795 108,317
4. (Oct —Dec) ... 597,991 271,244 490,038 222,281
TOLAl oo 3,024,742 1,372,000 2,631,681 1,193,721

1Kilograms are as converted from pounds, and the column may not total correctly due to rounding.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 21, 2000.
Clarence Pautzke,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 00-33221 Filed 12—28-00; 8:45 am]
BILLING CODE: 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 000927275-0347-02; 1.D.
082800F]

RIN 0648-A031

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Amendment 12

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; announcement of
approval of an amendment to a fishery
management plan, and announcement
of disapproval of overfished species
rebuilding plans.

SUMMARY: NMF'S issues this final rule to
remove references to foreign and joint
venture fishing in the West Coast
groundfish regulations. The Pacific
Fishery Management Council (Council)
prepared Amendment 12 to the Pacific
Coast groundfish Fishery Management
Plan (FMP) to provide framework
procedures for developing overfished
species rebuilding plans, for setting
guidelines for rebuilding plan contents,
and for sending rebuilding plans to
NMFS for review and approval/
disapproval. This action also announces
NOAA approval of Amendment 12, and
revocation of NMFS prior approval for
the overfished species rebuilding plans
for West Coast lingcod, bocaccio, and
Pacific ocean perch (POP).

DATES: Effective January 29, 2001.
ADDRESSES: Copies of Amendment 12 to
Pacific Coast Groundfish FMP, and the
Environmental Assessment/Regulatory
Impact Review are available from
Donald Mclsaac, Executive Director,
Pacific Fishery Management Council,
2130 SW Fifth Avenue, Suite 224,
Portland, OR 97201. Send comments
regarding the reporting burden estimate
or any other aspect of the collection-of-
information requirements in this final
rule, including suggestions for reducing
the burden, to one of the NMFS
addresses and to the Office of
Management and Budget (OMB),
Washington, D.C. 20503 (ATTN: NOAA
Desk Officer). Send comments regarding
any ambiguity or unnecessary
complexity arising from the language

used in this rule to Donna Darm or
Rebecca Lent.

FOR FURTHER INFORMATION CONTACT.:
Yvonne deReynier or Becky Renko at:
phone, 206-526-6140; fax, 206-526-6736,
and email, yvonne.dereynier@noaa.gov
or becky.renko@noaa.gov; or Svein
Fougner at: phone, 562-980-4000; fax,
562-980-4047; and email,
svein.fougner@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

This Federal Register document is
also accessible via the internet at the
website of the Office of the Federal
Register: http://www.access.gpo.gov/su-
docs/aces/aces 140.html.

Background

The Council prepared Amendment 12
to provide a framework within the
Pacific Goast Groundfish FMP to set
guidelines and requirements for
overfished species rebuilding plans.
This framework integrates the
rebuilding plan development process
into the Council’s current stock
assessment and annual specifications
processes, to accommodate the
complexities of the fishery and to
ensure that rebuilding measures for
overfished species may begin as soon as
possible after the initial determination
that a species is overfished. Amendment
12 also declares the West Coast
groundfish resource to be fully utilized
by domestic harvesting and processing
entities.
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The notice of availability for
Amendment 12 was published on
September 8, 2000 (65 FR 54475), and
NMFS requested public comments on
Amendment 12 through November 7,
2000. A proposed rule to implement
Amendment 12 was published on
October 6, 2000 (65 FR 59814). NMFS
requested public comment on the
proposed rule through November 20,
2000. During the comment period on the
notice of availability for Amendment 12,
NMEFS received two letters of comment,
which are addressed later in the
preamble to this final rule. NMFS
received no letters of comment on the
proposed rule itself.

Approval of Amendment 12;
Revocation of Approval of Overfished
Species Rebuilding Plans

The Council first dealt with
overfished species rebuilding issues in
Amendment 11 to the FMP, which was
approved on March 9, 1999. Following
its work on Amendment 11, the Council
determined that it needed to provide a
framework within the FMP that would
set guidelines and requirements for
overfished species rebuilding plans that
are required by the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). During
Amendment 12 development, the
Council was also developing rebuilding
plans for the first three groundfish
species to be declared overfished, which
were lingcod, bocaccio, and POP.

West Coast groundfish management
has undergone significant changes since
the October 1996 passage of the
Sustainable Fisheries Act, which
amended the Magnuson-Stevens Act. In
addition to addressing new legislative
requirements, the Council has had to
revise groundfish management to
account for recent scientific information
that shows that West Coast groundfish
stocks are less productive than similar
groundfish species around the world,
and less productive than prevailing
scientific studies had predicted in 1998
and prior years. This new information
on the lower productivity of West Coast
groundfish has made evident the need
for more conservative groundfish
management to both buffer against
future stock declines and make up for
historic, unintentional over-harvest.
Based on these scientific revelations, the
Council initially assumed that
implementing the Magnuson-Stevens
Act for West Coast groundfish fisheries
would result in several species being
declared overfished. Amendment 12’s
overfished species rebuilding plan
framework was designed to ensure that
rebuilding measures for overfished
species could begin as soon as possible

after official determination of a species
as overfished and to recognize the
complexity of the fishery and the
possible interaction of management
measures for different species.
Amendment 12 was also intended to
provide the Council with overarching
guidance on rebuilding plans for a
fishery in which multiple rebuilding
plans would be required at the same
time.

During the Council’s development
phase for Amendment 12, the Council
was also crafting its first rebuilding
plans for lingcod, bocaccio, and POP.
These plans were implemented for the
year 2000 through the annual
specifications and management
measures, and were submitted for
NMFS approval in March 2000. NMFS
announced approval of the rebuilding
plans on September 5, 2000 (65 FR
53646). Shortly afterward, on September
8, 2000 (65 FR 54475), NMFS
announced availability of Amendment
12 for public review, and accepted
comments through November 7, 2000.

Amendment 12 revised the FMP to
define standards and the process for
developing rebuilding plans for
overfished species. Among other things,
Amendment 12 requires that the
Council submit rebuilding plans in the
same time frame as the annual
groundfish specifications and
management measures process; requires
that optimum yield (OY)
recommendations within the annual
specifications process be consistent
with the goals and objectives of
rebuilding plans; allows revision of
species-specific allocations between the
open access and limited entry fisheries
to protect overfished stocks; sets goals
and objectives for all rebuilding plans;
and describes contents of rebuilding
plans.

During the public comment period for
Amendment 12, NMFS considered
whether to approve or disapprove
Amendment 12, and considered
whether the earlier-approved rebuilding
plans for lingcod, bocaccio, and POP
met the guidelines of Amendment 12.
On December 7, 2000, NMFS approved
Amendment 12 to the Pacific Coast
Groundfish FMP, and based on that
amendment, revoked prior approval of
overfished species rebuilding plans for
lingcod, bocaccio, and POP. NMFS
determined that while the three
rebuilding plans specify adequately
protective harvest limits for these three
species, the rebuilding plans do not
meet all of the rebuilding plan
requirements described in Amendment
12, and are not adequately explained
and analyzed. The groundfish fisheries
will continue to operate under measures

implementing the rebuilding plans for
lingcod, bocaccio, and POP in 2001;
however, the Council has been
instructed to re-submit rebuilding plans
for these three species for the 2002
fishing year cycle and beyond, which
begins January 1, 2002. NMFS rationale
for approving Amendment 12 is further
described in the responses to comments
received on Amendment 12, which
follows.

NMEFS received two letters of
comment on Amendment 12 during the
60-day public comment period for
Amendment 12, as established by the
Notice of Availability (65 FR 54475,
September 8, 2000). NMFS received no
letters of comment on the proposed rule
to implement Amendment 12, nor did
the letters commenting on Amendment
12 address the issues associated with
proposed regulatory changes. Both of
the letters of comment were received
from environmental organizations.
Comments received on Amendment 12
are summarized as follows:

The main concern from the
commenters is that Amendment 12 does
not require rebuilding plans to be plan
amendments or regulations, and that the
plans do not meet all of the
requirements of the Magnuson-Stevens
Act. NMFS believes the format of
Amendment 12 is appropriate, and
because of the complexity of the
groundfish fishery, the flexibility of the
framework process makes sense for
rebuilding plans, just as it does for other
aspects of the FMP. While the plans
themselves will not be amendments or
regulations, the process and standards
for plans is established by plan
amendment. Furthermore, the
requirements of rebuilding plans will be
as binding as the requirements of a plan
amendment, and the rebuilding plans
will be implemented through
regulations (annual OY determinations,
annual management measures, and
possibly other regulations appropriate
for the purpose).

The framework for rebuilding plans is
similar to the framework for other
management measures in this and other
FMPs. Many management measures are
not specifically established in the FMP;
rather they are authorized by, and
developed under, procedures set up in
the FMP. Nonetheless, management
measures still must comply with the
requirements of the statute and other
applicable law. The same will apply for
the rebuilding framework. The
rebuilding plans will need to be
developed in accordance with
Amendment 12, and after approval by
NMFS, all management measures
implementing the FMP must be
consistent with the Magnuson-Stevens
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Act, the FMP, and the approved
rebuilding plans.

The process NMFS anticipates under
Amendment 12 is more complex and
more transparent than the process used
for the initial three rebuilding plans.
NMEFS expects the Council to begin the
process earlier, so there will be more
time during the Council process in
which to develop alternative rebuilding
strategies, and the possible management
measures to achieve rebuilding and
assess the risks and benefits of these
strategies and management measures.
This will include more time for public
review and comment during the Council
development and adoption phase. In
addition, NMFS will provide an
opportunity for public comment after it
receives the rebuilding plan from the
Council before it makes the approval/
disapproval decision.

While the plan itself that would be
approved by NMFS may not contain a
specific measure that will remain in
place for the duration of the rebuilding
plan, it would explain the types of
measures that could achieve rebuilding.
In addition, the Council must forward,
along with the plan, its
recommendations on how to initially
implement the plan. These could be as
simple as an initial OY level, and initial
trip limit levels for specific species. Or,
for other species, the initial
implementing regulations could include
new allocation schemes, closed areas, or
closure of specific fisheries. There may
be a variety of management measures
that could affect rebuilding of specific
stocks. The most logical rebuilding
measure may change as the health and
abundance of other related stocks
change because of the interaction of
management measures for different
species. Therefore, under Amendment
12, the implementing management
measures could change consistent with
changes in the fishery, as long as they
remain consistent with the approved
rebuilding plans.

In short, a rebuilding plan must
demonstrate how it will meet the
rebuilding requirements of the
Magnuson-Stevens Act. Once a
rebuilding plan is approved,
management measures under the FMP
must be consistent with the rebuilding
plan.

Comments and Responses

Comment 1: There is no need for
Amendment 12, because it provides
guidance on overfished species
rebuilding plans when such guidance is
already provided in the Magnuson-
Stevens Act, NMFS national standard
guidelines (50 CFR part 600) and in

NMFS Technical Guidance for
complying with National Standard 1.

Response: NMFS disagrees. While the
Magnuson-Stevens Act, NMFS national
standard guidelines (50 CFR part 600)
and NMFS Technical Guidance for
complying with National Standard 1 do
provide guidance on implementing
National Standard 1, they do not
provide a process for developing
rebuilding plans that is tailored to the
needs of the Pacific Coast groundfish
fishery or its management challenges.
FMPs and FMP amendments have
traditionally served the purpose of
providing fishery-specific goals,
objectives, and guidance for Councils
working to meet the requirements of the
Magnuson-Stevens Act.

Comment 2: Amendment 12 violates
the Magnuson-Stevens Act because it
does not require that rebuilding plans
take the form of an FMP, FMP
amendment, or proposed regulations.

Response: NMFS disagrees. An FMP
is not necessary for West Coast
groundfish rebuilding plans because
there already exists a West Coast
Groundfish FMP. Amendment 12 does
not contemplate FMP amendments for
each rebuilding plan, because the time-
consuming process and lack of
flexibility associated with FMP
amendments would hamper the
Council’s ability to implement
appropriately conservative rebuilding
measures as quickly and efficiently as
possible. Under the rebuilding plan
process described in Amendment 12,
rebuilding plans will evolve swiftly out
of the annual stock assessment process,
and then regulations to implement those
plans will be set in place as part of the
annual groundfish specifications and
management measures or through a
separate rulemaking, as necessary.
NMFS approves of this process for a
large, multi-species FMP, where the
Council is systematically developing
information on depleted stocks to
determine whether such stocks are
“overfished.” With 82 groundfish
species managed under the FMP, NMFS
supports a Council process to quickly
identify overfished stocks and
implement rebuilding measures for
those stocks that can take into account
the interaction of rebuilding measures
for all overfished stocks.

Amendment 12 requires that
rebuilding plans, among other things,
“develop harvest sharing plans for the
rebuilding period and for when
rebuilding is completed, and set harvest
levels that will achieve the specified
rebuilding schedule.” Under
Amendment 12, long-term harvest levels
or rates would be specified in each
rebuilding plan, and annual harvest

levels would be implemented through
annual specifications and management
measures. A wide variety of other
regulatory changes may also result from
rebuilding plans, depending on the life
history characteristics of the particular
protected stock. For example, in the
cowcod rebuilding plan adopted by the
Council in November 2001, the Council
recommended closing all groundfish
fishing within certain areas of high
cowcod abundance.

The concern that rebuilding plans be
an FMP, FMP amendment, or regulation
relates to NMFS’s ability to make sure
that the Council complies with
Magnuson-Stevens Act requirements.
NMEFS believes that rebuilding plans
and implementing measures must
comply with the Magnuson-Stevens Act
and provisions under the framework of
Amendment 12. NMFS will review the
annual specifications and management
measures and other regulations
recommended by the Council each year
to make sure they fully meet the
requirements of each rebuilding plan.

Comment 3: Rebuilding plans must
modify the FMP to incorporate
rebuilding optimum yields (OYs). There
is no discussion in Amendment 12 as to
how rebuilding plans will be set
consistent with the OY definition in the
Magnuson-Stevens Act. Nothing in
Amendment 12 requires that a
rebuilding plan specify constraints on
fishing (or other activities) in order to
rebuild a stock from its overfished
condition.

Response: Amendment 11 to the FMP
provided a definition of QY that
matches the Magnuson-Stevens Act
definition of that term, “Optimum yield
means the amount of fish which will
provide the greatest overall benefit to
the U.S., particularly with respect to
food production and recreational
opportunities, and taking into account
the protection of marine ecosystems, is
prescribed as such on the basis of the
maximum sustainable yield from the
fishery as reduced by any relevant
economic, social, or ecological factor;
and in the case of an overfished fishery,
provides for rebuilding to a level
consistent with producing the
maximum sustainable yield in such
fishery.” Amendment 11 also defined
the biomass level (generally B25%) at
which a West Coast groundfish stock is
considered to be overfished, and the
harvest rate at which overfishing is
considered to occur.

Section 5.3.2 of the FMP reads in part,
“Reduction in catches or fishing rates
for either precautionary or rebuilding
purposes is an important component of
converting values of ABC to values of
OY.” Additionally, at Section 5.3.6, the



82950

Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Rules and Regulations

FMP reads, ““As required by the
Magnuson-Stevens Act, within 1 year of
being notified by the Secretary [of
Commerce] that a stock is overfished or
approaching a condition of being
overfished, the Council will prepare a
recommendation to end the overfished
condition and rebuild the stock(s) or to
prevent the overfished condition from
occurring.”

In short, Amendment 12 does not
need to specifically address OY as
suggested in the comment, because
Amendment 11 of the FMP and the
Magnuson-Stevens Act have done so
and provide adequate guidance and
constraints. NMFS annually reviews OY
recommendations for all species, to
ensure that they are consistent with the
Magnuson-Stevens Act.

Amendment 12, as part of the
Groundfish FMP, does require
constraints on fishing in order to rebuild
a stock from its overfished condition.
Amendment 12 states that OYs will be
consistent with rebuilding plans.
Fishery management, under the
Magnuson-Stevens Act, must achieve
OY and rebuild the fishery. As
explained above, NMFS’ view is that
management measures must be
consistent with approved rebuilding
plans.

Comment 4: Amendment 12 does not
require that conservation measures be
included in rebuilding plans.

Response: NMFS disagrees. Among
other things, Amendment 12 requires
that the rebuilding plan, “identify the
types of management measures that will
likely be imposed to ensure rebuilding
in the specified period.” This
requirement is particularly useful for
species that may benefit from a
combination of different management
revisions designed to rebuild that stock.
Amendment 12, as part of the
Groundfish FMP, does require
constraints on fishing in order to rebuild
a stock from its overfished condition.
Amendment 12 states that OYs will be
consistent with rebuilding plans.
Fishery management, under the
Magnuson-Stevens Act, must achieve
OY and rebuild the fishery. As
explained earlier, NMFS’ view is that
management measures must be
consistent with approved rebuilding
plans.

One of the main reasons for the
flexibility of having a framework
process for groundfish rebuilding plans
is the complexity of the fishery and the
interaction of different species and the
different effects of different types of
harvest. For example, for some
overfished stocks, the main rebuilding
response is to lower the QY, and to
lower trip limits and bag limits for the

overfished stock. For other stocks, the
types of management measures needed
to achieve rebuilding involve harvest of
associated species, and the appropriate
measures may change depending on the
level of abundance and location of the
associated species. Or, different
combinations of management measures
could be used to achieve the rebuilding
targets. The rebuilding plan must
discuss the possible ways to achieve
rebuilding targets (which could be one
method, or a combination of methods),
and the Council’s overall management
scheme must achieve the rebuilding
target through OYs and associated
management measures. NMFS has
advised the Council that rebuilding
plans must explain how rebuilding
could be accomplished, and be
accompanied with appropriate
management measures. Under the
process, the rebuilding plan could stay
in place if the underlying science does
not call for an amendment, but the
method of implementation could change
through regulatory changes if
appropriate.

Comment 5: Amendment 12 does not
prevent overfishing.

Response: Prevention of overfishing
was addressed in Amendment 11.
Amendment 11 to the FMP includes the
Magnuson-Stevens Act definition of
“overfishing,” and adds that for any
groundfish stock or stock complex, the
maximum allowable mortality rate will
be set at a level not to exceed the
corresponding MSY rate (Fmsy) or its
proxy. As discussed earlier, the Council
revised its default (proxy) exploitation
rates for 2001 and beyond to more
conservative levels that take into
account recent information on the
relatively low productivity of West
Coast groundfish stocks. No acceptable
biological catch (ABC) for any
groundfish species is set higher than
Fmsy or its proxy, nor is any species OY
set higher than its ABCs. Management
measures such as landings limits, size
limits, bag limits, time/area closures,
seasons, and other measures are
annually designed to keep harvest levels
within specified OYs. Before
Amendment 12 was developed, the FMP
already required that groundfish
management measures prevent
overfishing.

Comment 6: Amendment 12 illegally
allows for the mixed-stock exception
and allows overfishing.

Response: NMFS disagrees.
Amendment 12 does allow the Council
to use the mixed-stock exception to
adjust QYs for overfished species in
appropriate circumstances. However,
the mixed-stock exception is not illegal.

NMFS National Standard guidelines at
50 CFR 600.310(d)(6) state:

Harvesting one species of a mixed-stock
complex at its optimum level may result in
the overfishing of another stock component
in the complex. A Council may decide to
permit this types of overfishing only if all of
the following conditions are satisfied: (i) It is
demonstrated by analysis that such action
will result in long-term net benefits to the
Nation. (ii) It is demonstrated by analysis that
mitigating measures have been considered
and that a similar level of long-term net
benefits cannot be achieved by modifying
fleet behavior, gear selection/configuration,
or other technical characteristic in a manner
such that no overfishing would occur. (iii)
The resulting rate or level of fishing mortality
will not cause any species or evolutionarily
significant unit thereof to require protection
under the ESA.

Amendment 12 only allows the
mixed-stock exception to be used if: (1)
National Standards guidelines can be
met, and (2) any applicable rebuilding
plan’s goals and objectives can be met.
Thus far, the Council has not invoked
the mixed-stock exception in managing
groundfish. Instead, it has used a
“weak-stock management” approach, in
which harvest of healthy stocks is
curtailed to protect depleted stocks.

Comment 7: Amendment 12 fails to
require rebuilding plans to meet the
bycatch-related requirements of the
Magnuson-Stevens Act.

Response: NMFS disagrees.
Amendment 12 requires, among other
things, that rebuilding plans “promote
innovative methods to reduce bycatch
and bycatch mortality of the overfished
stock.” For overfished stocks at
extremely low biomass levels, all
harvest management is bycatch
management, because these stocks
cannot sustain directed fishing.
Amendment 12 also deals with
overfished species as bycatch by
requiring that the Council address
harvest allocation for overfished
species. Each fishery with incidental
harvest of a particular overfished
species will be constrained to reduce
sector-specific bycatch mortality of that
species.

The Council originally dealt with
Magnuson-Stevens Act bycatch
provisions in Amendment 11 to the
FMP; however, NMFS disapproved
Amendment 11’s bycatch provisions. In
June 2000, the Council approved
Amendment 13, which specifically
addresses the Council’s groundfish
bycatch issues. NMFS published a
Notice of Availability for Amendment
13 on September 22, 2000 (65 FR
57308), and the amendment is currently
under NOAA consideration for
approval/disapproval. Amendment 13
builds on Amendment 12 by giving the
Council the authority to introduce new
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management measures into the annual
specifications process (commercial trip
limits that are different by gear type,
time/area closures, recreational bag
limits, size limits, hook limits, boat
limits, and dressing requirements)
where those measures are needed to
protect overfished species. In 2000, the
Council used several of these measures
by emergency authority to prevent
incidental harvest and mortality of
overfished species. For example, the
Council limited the trawl harvest of
many species to vessels using small
footrope trawls or mid-water trawl. This
measure was designed to reduce
bocaccio and canary rockfish bycatch by
moving trawlers away from the rocky
habitats of those species. If Amendment
13 is approved, rebuilding plans and
implementing measures will be subject
to the requirements and provisions in
Amendment 13, just as they are subject
to the rest of the FMP. In any event, the
plan and management regime as a whole
must conform to Magnuson-Stevens Act
requirements.

Comment 8: Amendment 12 fails to
meet the Magnuson-Stevens Act
requirements that rebuilding plans
assess and minimize the effects of
fishing gear on essential fish habitat

Response: NMFS disagrees. One of
Amendment 12’s goals for rebuilding
plans is that they, “protect the quantity
and quality of habitat necessary to
support the stock at healthy levels in the
future.” Further, Amendment 12
requires that rebuilding plans, “identify
any critical or important habitat areas
and implement measures to ensure their
protection.”

Thus far, the Council’s recommended
measures to protect overfished and
depleted species have focused on
reducing directed and incidental harvest
of those species through either moving
the fisheries out of areas where directed
and incidental harvest is likely to occur,
or reducing harvest levels for healthy
stocks that are associated with
rebuilding stocks. These measures have
minimized opportunities for trawl
vessels to use large footrope gear on
rocky bottom, and have revised harvest
strategies for several species that co-
occur with overfished species so that
those healthy stocks (yellowtail
rockfish, chilipepper rockfish) are
harvested by mid-water trawl gear. New
measures for 2001 close large areas off
southern California to protect cowcod
from incidental catch. While all of these
measures are primarily designed to
ensure reduced incidental interception
of overfished species, they also have the
effect of reducing fishing gear
interaction with EFH. As stated in the

response to Comment 6, the plan and
management regime as a whole must
conform to Magnuson-Stevens Act
requirements.

Comment 9: The Environmental
Assessment (EA) on Amendment 12
fails to comply with the National
Environmental Policy Act (NEPA)
because it fails to consider an adequate
range of alternatives, and because it fails
to adequately analyze the likelihood
that sufficient measures to rebuild
overfished species will actually take
place as part of the annual
specifications process.

Response: The Council did consider a
range of alternatives for addressing
overfished species rebuilding plans, but
narrowed the discussions in the EA to
alternatives that would accommodate
the complexity of the fishery and the
groundfish management cycle. As
discussed earlier in the response to
Comment 2, the Council rejected the
option to amend the FMP with each
new rebuilding plan primarily because
it knew that several rebuilding plans
would be forthcoming in the near
future, and that requiring an FMP
amendment for each rebuilding plan
would create a time burden that would
ultimately slow the implementation of
rebuilding plans and reduce the
Council’s flexibility to rapidly
implement and/or adjust management
measures.

Because Amendment 12 creates a
framework for rebuilding plans, it could
not analyze the likelihood that all future
rebuilding measures implemented
through the annual specifications
process or other regulatory mechanisms
would adequately meet rebuilding plan
goals. However, the Amendment 12 EA
recognized the need for analysis of
rebuilding proposals by providing an
example of how rebuilding measures
implemented in 2000 for lingcod,
bocaccio, and canary rockfish could be
expected to affect the human
environment. Under Amendment 12,
each rebuilding plan would include
alternative rebuilding targets and
measures for each species, and a
discussion of how the recommended
management measures could be
expected to meet rebuilding plan goals.
The plans will be accompanied by
appropriate NEPA documents, as will
implementing management measures.
Any rebuilding plans must meet other
statutory requirements in order to be
approved.

Comment 10: We are opposed to using
the framework process for preparing
rebuilding plans because that process
does not allow for adequate public
notice and comment.

Response: While NMFS believes the
Amendment 12 process allows adequate
public comment and participation,
NMEFS agrees with the need to formalize
the NMFS/NOAA review process for
rebuilding plans and provide additional
opportunity for public comment on
those plans. NMFS will use the
following procedure for future public
review of rebuilding plans:

(1) The Council will submit each
rebuilding plan within a year of initial
NMEFS declaration that a particular
species is considered overfished,
generally in January of each year.

(2) Upon receipt of the rebuilding
plan from the Council, NMFS will
review the rebuilding plan for
compliance with the Magnuson-Stevens
Act and Amendment 12, and work with
the Council to expand the rebuilding
plan as needed. NMFS will announce
the availability of each rebuilding plan
for public comment in the Federal
Register.

(3) Rebuilding plans will have a 30-
day public comment period,
immediately following the date of the
Federal Register announcement of
rebuilding plan availability. (4) NMFS
will respond to public comments on
rebuilding plans by a second notice in
the Federal Register, including an
announcement of whether the
rebuilding plans have been approved,
disapproved, or partially approved. If
the agency has determined that the
Council needs to make further revisions
to a particular rebuilding plan, those
revisions will be discussed in that
second Federal Register notice and in a
letter to the Council requesting the
changes be made.

In addition, NMFS has advised the
Council that it should lengthen its
rebuilding plan development process by
beginning development of rebuilding
plans earlier than it has in the past. The
Council should begin the rebuilding
analysis as soon as a stock assessment
makes it clear that a stock will likely be
designated as overfished (that is, even
before NMFS has formally advised the
Council the stock is overfished). This
analysis, with its possible rebuilding
targets, will then be available to the
Council and the public much earlier.
The Council will be able to begin
developing measures necessary for
rebuilding, and considering the social
and economic impacts and the
biological benefits and risks of the
alternative measures earlier. As a result,
the public should have greater
opportunity for comment during the
Council development process, as well as
during the Secretarial review process
described above.
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Comment 11: NMFS should invalidate
existing rebuilding plans for bocaccio,
lingcod, and POP, based on objections
to Amendment 12 (described above in
Comments 2-7).

Response: NMFS is approving
Amendment 12. In considering this
approval and the comments provided on
Amendment 12 and on the rebuilding
plans for lingcod, bocaccio, and POP,
NMEFS has concluded that the
rebuilding plans for those three species
do not comply with Amendment 12.

NMFS and the Council have spent the
past year and a half trying to create a
standardized structure for rebuilding
plans. Amendment 12 provides that
structure, but the ideas and
requirements in Amendment 12 were
not fully developed by the time the
Council had to submit rebuilding plans
for lingcod, bocaccio, and POP. When
NMFS announced approval of the
rebuilding plans, the Council was just
ready to send Amendment 12 out for
NMFS review and approval. These two
separate but connected processes were
constrained by timing requirements in
the Magnuson-Stevens Act, but now the
three rebuilding plans must be
reconciled with Amendment 12. To
ensure that the rebuilding plans for
these three species meet the
requirements of Amendment 12
described earlier, NMFS will revoke its
approval of the plans and return them
back to the Council with specific
guidance for revision. Revised
rebuilding plans for lingcod, bocaccio,
and POP will be due back to NMFS on
January 1, 2002. Groundfish fisheries
will operate under the rebuilding
measures set out in the initial rebuilding
plans until the new rebuilding plans are
complete.

The final rule revises the West Coast
groundfish regulations by removing
references to foreign and joint venture
fishing. No changes were made from the
proposed rule.

Classification

The Administrator, Northwest Region,
NMFS, determined that Amendment 12
to the FMP is necessary for the
conservation and management of the
West Coast groundfish fishery, and that
it is consistent with the Magnuson-
Stevens Act and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration when
this rule was proposed, that this rule, if
adopted as proposed, would not have a
significant economic impact on a

substantial number of small entities. No
comments were received regarding this
certification. As a result, a regulatory
flexibility analysis was not prepared.

NMEFS issued Biological Opinions
(BOs) under the ESA on August 10,
1990, November 26, 1991, August 28,
1992, September 27, 1993, May 14,
1996, and December 15, 1999,
pertaining to the effects of the
groundfish fishery on chinook salmon
(Puget Sound, Snake River spring/
summer, Snake River fall, upper
Columbia River spring, lower Columbia
River, upper Willamette River,
Sacramento River winter, Central
Valley, California coastal), coho salmon
(Central California coastal, southern
Oregon/northern California coastal,
Oregon coastal), chum salmon (Hood
Canal, Columbia River), sockeye salmon
(Snake River, Ozette Lake), steelhead
(upper, middle and lower Columbia
River, Snake River Basin, upper
Willamette River, central California
coast, California Central Valley, south-
central California, southern California),
and cutthroat trout (Umpqua River,
southwest Washington/Columbia River).
NMEF'S has concluded that
implementation of the FMP for the
Pacific Coast groundfish fishery is not
expected to jeopardize the continued
existence of any endangered or
threatened species under the
jurisdiction of NMFS, or result in the
destruction or adverse modification of
critical habitat. NMFS has re-initiated
consultation on the Pacific whiting
fishery associated with the BO issued on
December 15, 1999. During the 2000
whiting season, the whiting fisheries
exceeded the chinook bycatch amount
specified in the BO’s incidental take
statement’s incidental take estimates,
11,000 fish, by approximately 500 fish.
The re-initiation will focus primarily on
additional actions that the whiting
fisheries would take to reduce chinook
interception, such as time/area
management. NMFS expects that the re-
initiated BO will be complete by May
2001. During the reinitiation, fishing
under the FMP is within the scope of
the December 15, 1999 BO, so long as
the annual incidental take of chinook
stays under the 11,000 fish bycatch
limit. NMFS has concluded that
implementation of the FMP for the
Pacific Coast groundfish fishery is not
expected to jeopardize the continued
existence of any endangered or
threatened species under the
jurisdiction of NMFS, or result in the
destruction or adverse modification of
critical habitat. This action establishes a
framework for implementing rebuilding
plans, and declares the United States

groundfish fishery fully utilized by
United States fishermen and processors.
It does not authorize fishing beyond the
scope of the existing FMP, and is within
the scope of these consultations.

This rule restates a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 0648-0243. Public
reporting burden for responding to
telephone surveys on whiting
availability is estimated to average 5
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS and OMB
(see ADDRESSES).

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall a person be subject
to a penalty for failure to comply with,
a collection of information subject to the
requirements of the PRA, unless that
collection of information displays a
currently valid OMB control number.

The President has directed Federal
agencies to use plain language in their
communications with the public,
including regulations. To comply with
this directive, we seek public comment
on any ambiguity or unnecessary
complexity arising from the language
used in this rule (see ADDRESSES).

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: December 21, 2000.

William T. Hogarth,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In § 660.302, the definitions for
“Reserve” and ““Specification’ are
revised to read as follows:

8§ 660.302 Definitions.

* * * * *
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Reserve means a portion of the harvest
guideline or quota set aside at the
beginning of the year to allow for
uncertainties in preseason estimates.

Specification is a numerical or
descriptive designation of a
management objective, including but
not limited to: ABC; optimum yield;
harvest guideline; quota; limited entry
or open access allocation; a setaside or
allocation for a recreational or treaty
Indian fishery; an apportionment of the

above to an area, gear, season, fishery,

or other subdivision.
* * * * *

3.In § 660.303, paragraph (a) is
revised to read as follows:

§ 660.303 Reporting and recordkeeping.
(a) This subpart recognizes that catch
and effort data necessary for
implementing the PCGFMP are
collected by the States of Washington,
Oregon, and California under existing
state data collection requirements.
Telephone surveys of the domestic

industry may be conducted by NMFS to
determine amounts of whiting that may
be available for reallocation under 50
CFR 660.323 (a)(4)(v). No Federal
reports are required of fishers or
processors, so long as the data collection
and reporting systems operated by state
agencies continue to provide NMFS
with statistical information adequate for
management.

* * * * *

[FR Doc. 00-33224 Filed 12—28-00; 8:45 am]
BILLING CODE: 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—CE-57-AD]
RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company 150, 172, 175, 180,
182, 185, 206, 210, and 336 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Cessna
Aircraft Company (Cessna) 150, 172,
175, 180, 182, 185, 206, 210, and 336
series airplanes. The proposed AD
would affect those airplanes equipped
with 0513166 series plastic control
wheels. The proposed AD would require
you to repetitively inspect these wheels
for cracks, conduct a pull test on these
wheels, and replace any control wheel
with a crack or that does not pass the
pull test. Replacement of the control
wheels would be with ones that are
FAA-approved and are not 0513166
series plastic control wheels. The
proposed AD is the result of many
incidents of control wheels cracking or
breaking on the above-referenced
airplanes. The actions specified by the
proposed AD are intended to detect and
correct cracked or defective control
wheels, which could result in loss of
control of the airplane during takeoff,
landing, or ground operations.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule by
February 2, 2001.

ADDRESSES: Send comments in triplicate
to the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—-CE-57—-AD, 901 Locust,
Room 506, Kansas City, Missouri 64106.

You may inspect comments at this
location between 8 a.m. and 4 p.m.,
Monday through Friday, except
holidays.

You may get the service information
referenced in the proposed AD from
Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita,
Kansas 67277; telephone: (316) 517—
5800; facsimile: (316) 942—9006. You
may examine this information at the
Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Eual
Conditt, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Mid-Continent Airport,
Wichita, Kansas 67209; telephone: (316)
946-4128; facsimile: (316) 946—4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

How do I comment on this proposed
AD? We invite your comments on the
proposed rule. You may send whatever
written data, views, or arguments you
choose. You need to include the rule’s
docket number and send your
comments in triplicate to the address
named under the caption ADDRESSES.
We will consider all comments received
by the closing date named above, before
acting on the proposed rule. We may
change the proposals contained in this
notice because of the comments
received.

Are there any specific portions of the
proposed AD I should pay attention to?
The FAA specifically invites comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule that might call for a
need to change the proposed rule. You
may look at all comments we receive.
We will file a report in the Rules Docket
that summarizes each FAA contact with
the public that concerns the substantive
parts of this proposal.

The FAA is reexamining the writing
style we currently use in regulatory
documents, in response to the
Presidential memorandum of June 1,
1998. That memorandum requires
federal agencies to communicate more
clearly with the public. We are
interested in your comments on the ease
of understanding this document, and
any other suggestions you might have to
improve the clarity of FAA
communications that affect you. You
can get more information about the
Presidential memorandum and the plain

language initiative at http://
www.faa.gov/language/.

How can I be sure FAA receives my
comment? If you want us to
acknowledge the receipt of your
comments, you must include a self-
addressed, stamped postcard. On the
postcard, write “Comments to Docket
No. 98—CE-57—AD.” We will date stamp
and mail the postcard back to you.

Discussion

What events have caused this
proposed AD? The FAA has received
reports of many incidents of control
wheels cracking or breaking on Cessna
150, 172, 175, 180, 182, 185, 206, 210,
and 336 series airplanes. The problem
control wheels are 0513166 series
plastic control wheels.

The cause of this problem is because
of temperature variations in the molding
process during manufacture of the
control wheels and deterioration with
age and temperature extremes.

What are the consequences if the
condition is not corrected? This
condition could result in the control
wheels breaking while the airplane is in
operation. A consequent loss of control
of the airplane during takeoff, landing,
or ground operations could occur.

Relevant Service Information

What service information applies to
this subject? Cessna Service Letter 64—
8, dated February 14, 1964, contains
information that applies to this subject.

What are the provisions of this service
bulletin? The service letter describes
procedures for inspecting and pull
testing the control wheels.

The FAA’s Determination and an
Explanation of the Provisions of the
Proposed AD

What has FAA decided? After
examining the circumstances and
reviewing all available information
related to the incidents described above,
we have determined that:

* The unsafe condition referenced in
this document exists or could develop
on other Cessna 150, 172, 175, 180, 182,
185, 206, 210, and 336 series airplanes
of the same type design that are
equipped with 0513166 series plastic
control wheels;

* These airplanes should have the
actions specified in the above service
letter incorporated; and

e The FAA should take AD action to
correct this unsafe condition.
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What does this proposed AD require?
This proposed AD would require you to:
* Repetitively inspect and pull test
the 0513166 series control wheels; and
« if necessary, replace any control
wheels that fail the inspection or pull

test.

What are the differences between the
service bulletin and the proposed AD?
The Cessna service letter specifies
inspecting and testing the control
wheels as soon as possible and
positively by the next 100-hour

inspection. We propose that you inspect
and pull test the control wheels and
replace (if necessary) the control wheels
within 100 hours time-in-service (TIS)
after the effective date of this proposed
AD, and then at intervals not to exceed
12 months until the control wheels are
replaced.

We believe that these compliance
times will give the owners or operators
of the affected airplanes enough time to
have the proposed actions performed

without compromising the safety of the
airplanes.

Cost Impact

How many airplanes would this
proposed AD impact? We estimate the
proposed AD would affect 12,592
airplanes in the U.S. registry.

What would be the cost impact of the
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do the proposed
inspection and pull test:

Labor cost

Parts cost

Total cost per airplane

Total cost on U.S. operators

1 hour at $60 each hour

No parts are required. ..................

1 hour x $60 = $60

12,592 airplanes x $60 for each
airplane = $755,520.

We estimate the following costs to do
any necessary control wheel
replacements that would be required

based on the results of the proposed
inspection and pull test. We have no
way of determining the number of

airplanes that may need such control
wheel replacement:

Labor cost

Parts cost

Total cost per airplane

1 hour at $60 for each hour

$597 for each control wheel

$60 + $597 = $657.

These figures only consider the cost of
the first inspection and test and do not
account for repetitive inspections and
tests. We do not have any means of
finding out the number of repetitive
inspections and tests the owner/
operator would incur over the life of an
affected airplane.

Regulatory Impact

How would this proposed AD impact
various entities? The proposed
regulations would not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have
determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Does this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify

that this proposed action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979); and (3) if put into effect, will not
have a significant economic impact,
positive or negative, on a large number
of small entities under the criteria of the
Regulatory Flexibility Act. We have
placed a copy of the draft regulatory
evaluation prepared for this action in
the Rules Docket. You may get a copy
of it by contacting the Rules Docket at
the location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Cessna Aircraft Company: Docket No. 98—
CE-57-AD.

(a) What airplanes are affected by this AD?
This AD affects the following airplanes that
are certificated in any category and
incorporate at least one 0513166 series
plastic control wheel:

Model

Serial numbers

15059019 through 15059350 and 628.
15059351 through 15059700.
15060088 through 15060772.

46755 through 47746; 622 and 625.
17247747 through 17248734 and 630.
17248735 through 17249544,
17249545 through 17250572.
17259573 through 17250872 and 639.
P17257120 through P17257188.
56239 through 56777 and 619.
17556778 through 17557002.
17557003 through 17557119.

17684 through 17999, 59001 through 59018 and 617.
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Serial numbers

210-5 (205)
210-5A (205A)
336

50662 through 50911 and 624.
18050912 through 18051063.
18051064 through 18051183.
18051184 through 18051312.
18051313 through 18051329.

52359 through 53007 and 631.
18253008 through 18253598 and 51623.
18253599 through 18254423.
18254424 through 18255058.
18255059 through 18255113.
185-0001 through 185-0237 and 632.
185-0238 through 185-0512.
185-0513 through 185-0653.
185-0654 through 185-0663.
206-0001 through 206-0062.

57001 through 57575 and 618.
21057576 through 21057840 and 616.
21057841 through 21058085.
21058086 through 21058220.
21058221 through 21058240.
205-0001 through 205-0480 and 641.
205-0481 through 205-0520.
336-0001 through 336-0195.

Note 1: Serial numbers 616 through 619;
622, 624, 625, 628, 630 through 632, 639,
641, and 51623 are engineering-fabricated
prototype airplanes that were used for
prototypes and then sold as normally
licensed airplanes. These airplanes carry

serial numbers that are not in the normal
sequence and have unique serials.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended

to detect and correct cracked or defective
control wheels, which could result in loss of
control of the airplane during takeoff,
landing, or ground operations.

(d) What must I do to address this
problem? To address this problem, you must
do the following actions:

Actions

Compliance times

Procedures

(1) Check your maintenance records to deter-
mine whether this AD applies to your air-
plane by doing the following:

(i) Check the maintenance records to deter-
mine whether a 0513166 series plastic con-
trol wheel is installed. The owner/operator
holding at least a private pilot certificate as
authorized by section 43.7 of the Federal
Aviation Regulations (14 CFR 43.7) may
check the maintenance records.

(ii) If, by checking the maintenance records, the
pilot can positively show that no 0513166 se-
ries plastic control wheels are installed, then
the inspection, testing, and replacement re-
quirements of this AD do not apply. The AD
is complied with after you make an entry into
the aircraft records that shows compliance
with this portion of the AD, in accordance
with section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(2) For any affected airplane where at least
one 0513166 series plastic control wheel is
installed, do the following:

(i) inspect each control wheel for cracks; and

(i) conduct a pull test on each control wheel ....

(3) Replace any cracked control wheel or any
control wheel that does not pass any pull
test, with an FAA-approved control wheel
that is not a 0513166 series plastic control
wheel.

(4) Do not install, on any affected airplane, a
0513166 series plastic control wheel.

Required within 100 hours time-in-service
(TIS) after the effective date of this AD.

Before further flight after the maintenance
records check or within 100 hours TIS after
the effective date of this AD, and reinspect
afterward at intervals not to exceed 12
months until all control wheels are replaced
with FAA-approved control wheels that are
not 0513166 series plastic control wheels.

Do this replacement before further flight after
the inspection where the cracked or failed
control wheel is found.

As of the effective date of this AD

No special procedures required to check the
maintenance records

Do this following the instructions of Cessha
Service Letter No. 64-8, dated February 14,
1964

Do the replacements following the instructions
in the applicable maintenance or service
manual

Not Applicable
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Actions

Compliance times

Procedures

(5) You may replace all control wheels with
wheels that are not part number 0513166, as
terminating action for the repetitive inspection
and test requirement of this AD.

You may replace all control wheels at any
time, except for those control wheels that
are cracked or do not pass a pull test. Such
wheels must be replaced prior to further
flight, as required by paragraph (d)(3) of
this AD.

Do the replacements following the instructions
in the applicable maintenance or service
manual

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Wichita Aircraft
Certification Office (ACO), approves your
alternative. Send your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 2: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. You should include in the request
an assessment of the effect of the
modification, alteration, or repair on the
unsafe condition addressed by this AD; and,
if you have not eliminated the unsafe
condition, specific actions you propose to
address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Eual Conditt, Aerospace
Engineer, Wichita Aircraft Certification
Office, FAA, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas 67209;
telephone: (316) 946—4128; facsimile: (316)
946—-4407.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get the
service information referenced in the AD
from Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita, Kansas
67277; or you may examine this document at
FAA, Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on
December 19, 2000.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 00-33230 Filed 12-28-00; 8:45 am]|
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-308-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, 737—-400, 737-500,
737-600, 737700, 737-800, 757-200,
757—-200PF, 757-200CB, and 757-300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that would apply to
certain Boeing Model 737-300, 737—
400, 737-500, 737-600, 737-700, 737—
800, 757-200, 757—200PF, 757—-200CB,
and 757-300 series airplanes. This
proposal would require a test of the two
electrical circuits that close the fuel
shutoff valve on the wing spar, and
repair, if necessary. This action is
necessary to prevent inability to shut off
the flow of fuel to an engine after an
uncontained engine failure, which
could result in a fire spreading to other
parts of the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
February 12, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
308-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227—1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-308—AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the

Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Kathrine Rask, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-1547; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.



82958

Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Proposed Rules

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-308-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-308—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The FAA has received a report
indicating that the functional test
performed during production of certain
Boeing Model 737-300, 737-400, 737—
500, 737-600, 737-700, 737-800, 757—
200, 757—200PF, 757—-200CB, and 757—
300 series airplanes is not adequate to
ensure that two electrical circuits that
close the fuel shutoff valve on the wing
spar can both supply electrical power to
the fuel shutoff valve. Investigation
revealed three airplanes in service that
had wiring problems. The functional
test only verifies that the fuel shutoff
valve operates correctly, and only one of
the two circuits needs to supply power
for the fuel shutoff valve to operate
correctly. The design incorporates two
separate electrical circuits that close the
fuel shutoff valve to ensure that, if one
circuit is severed by debris from an
uncontained engine failure, one circuit
will still be available so that fuel can be
shut off from the failed engine.
However, if only one of the two
electrical circuits that close the fuel
shutoff valve is supplying power, and it
is severed as a result of an uncontained
engine failure, the flight crew will be
unable to shut off the flow of fuel to the
failed engine. This condition, if not
corrected, could result in a fire
spreading to other parts of the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Special Attention Service
Bulletin 737-28-1164, dated August 24,
2000, which applies to certain Boeing
Model 737-300, 737-400, and 737-500
series airplanes. That service bulletin
describes a one-time test of the two
electrical circuits that close the fuel
shutoff valve on each wing spar to
determine if there is continuity. The
service bulletin also notes what
procedures to use to locate and repair
any discontinuity.

The FAA has also reviewed and
approved the following service
bulletins, all dated October 26, 2000:

* Boeing Special Attention Service
Bulletin 737-28-1160, Revision 1
(which applies to certain Boeing Model
737-600, 737—-700, and 737—-800 series
airplanes).

* Boeing Special Attention Service
Bulletin 757-28-0060, Revision 1
(which applies to certain Boeing Model
757-200, 757—-200PF, and 757-200CB
series airplanes).

» Boeing Special Attention Service
Bulletin 757—-28-0061, Revision 1
(which applies to certain Boeing Model
757-300 series airplanes).

These service bulletins describe
procedures for a one-time test to
measure the voltage of the two electrical
circuits that close the fuel shutoff valve
on the wing spar, and specify
appropriate procedures to be used if
inappropriate voltage is found.

Accomplishment of the actions
specified in the applicable service
bulletin is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the applicable service
bulletin described previously.

Cost Impact

There are approximately 3,403
airplanes of the affected design in the
worldwide fleet.

The FAA estimates that this proposed
AD would affect 795 Model 737-300,
—400, and —500 airplanes of U.S.
registry. The proposed test would take
approximately 1 work hour on each of
these airplanes, at an average labor rate
of $60 per work hour. Based on these
figures, the FAA estimates the cost
impact of the proposed AD on U.S.
operators of these airplanes to be
$47,700, or $60 per airplane.

The FAA estimates that this proposed
AD would affect 820 Model 737-600,
737-700, 737-800, 757-200, 757—
200PF, 757-200CB, and 757-300
airplanes of U.S. registry. The proposed
test would take approximately 3 work
hours on each of these airplanes, at an
average labor rate of $60 per work hour.
Based on these figures, the FAA
estimates the cost impact of the
proposed AD on U.S. operators of these
airplanes to be $147,600, or $180 per
airplane.

The cost impact figures discussed
above are based on assumptions that no

operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. lOB(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2000-NM-308-AD.
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Applicability: The following models and
series of airplanes as listed in the service
bulletins below, certificated in any category:

Airplane model

Boeing special attention service bulletin

737-300, 737-400, 737-500
737-600, 737-700, 737-800
757-200, 757-200PF, 757-200CB
757-300

737-28-1164, dated August 24, 2000.

737-28-1160, Revision 1, dated October 26, 2000.
757-28-0060, Revision 1, dated October 26, 2000.
757-28-0061, Revision 1, dated October 26, 2000.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inability to shut off the flow of
fuel to an engine after an uncontained engine
failure, which could result in a fire spreading
to other parts of the airplane, accomplish the
following:

Test and Repair

(a) Within 6 months after the effective date
of this AD, perform a test to determine if
there is continuity or to measure voltage, as
applicable, of the two electrical circuits that
close the fuel shutoff valve on the wing spar.
Do the test per Boeing Special Attention
Service Bulletin 737-28-1164, dated August
24, 2000 (for Boeing Model 737-300, 737—
400, and 737-500 series airplanes); or Boeing
Special Attention Service Bulletin 737—-28—
1160, Revision 1 (for Boeing Model 737-600,
737-700, and 737-800 series airplanes);
Boeing Special Attention Service Bulletin
757—28-0060, Revision 1 (for Boeing Model
757-200, 757—200PF, and 757—200CB series
airplanes); or Boeing Special Attention
Service Bulletin 757-28-0061, Revision 1
(for Boeing Model 757—300 series airplanes);
all dated October 26, 2000; as applicable.

(1) For Boeing Model 737-300, 737—400,
and 737-500 series airplanes: If any
discontinuity is detected, prior to further
flight, repair per Boeing Special Attention
Service Bulletin 737-28-1164.

(2) For airplane models other than those
listed in paragraph (a)(1) of this AD: If any
measurement is not between 21 and 34 volts
DC, prior to further flight, repair per the
applicable service bulletin.

Note 2: Tests accomplished per Boeing
Special Attention Service Bulletin 737—-28—
1160 (for Boeing Model 737-600, 737-700,
and 737-800 series airplanes), dated June 5,
2000; Boeing Special Attention Service
Bulletin 757-28-0060 (for Boeing Model
757—200, 757—200PF, and 757—-200CB series
airplanes), dated June 15, 2000; or Boeing

Special Attention Service Bulletin 757-28—
0061, dated June 15, 2000 (for Boeing Model
757-300 series airplanes); as applicable; are
acceptable for compliance with paragraph (a)
of this AD.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
December 22, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 00-33344 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-147—-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 777-200 series
airplanes. This proposal would require
replacement of certain existing bushings

of the aft trunnion of the outer cylinder
of the main landing gear (MLG) with
new bushings, and replacement of
grease in an undercut on the aft
trunnion, if necessary. This action is
necessary to prevent stress corrosion
cracking and consequent fracture of the
aft trunnion of the outer cylinder of the
MLG, which could result in collapse of
the MLG. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
February 12, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
147-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-147—-AD”’ in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Stan
Wood, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2772;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
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they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM—-147-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-147-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received several reports
of cracking of the aft trunnion of the
outer cylinder of the main landing gear
(MLG) on certain Boeing Model 767
series airplanes. The aft trunnion is
attached to the MLG beam by the aft
trunnion pin. Bushings are installed in
the aft trunnion at the place where a
cross bolt retains the aft trunnion pin.
Moisture can enter the aft trunnion in
the area of these bushings. There is also
an undercut on the aft trunnion in the
area of the cross bolt, which is filled
with grease during assembly of the
MLG. This grease in the undercut can
dry out over time, which may allow

moisture to enter the aft trunnion and
undercut areas. The accumulation of
moisture can result in the formation of
corrosion pits on the aft trunnion,
which can lead to stress corrosion
cracking and consequent fracture of the
aft trunnion. This condition, if not
corrected, could result in collapse of the
MLG.

The design of the aft trunnion of the
outer cylinder of the MLG on certain
Boeing Model 777-200 series airplanes
is similar to that on the affected Model
767 series airplanes. Therefore, those
Model 777-200 series airplanes are
subject to the same unsafe condition
found on the Model 767 series
airplanes.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 777—
32A0025, dated April 6, 2000, which
describes procedures for replacement of
certain existing bushings of the aft
trunnion of the outer cylinder of the
MLG with new bushings installed with
corrosion-inhibiting compound. The
procedures include removing the
existing bushings, performing a detailed
visual inspection of the aft trunnion
area for corrosion or other damage,
removing corrosion, if necessary, and
installing new bushings with corrosion-
inhibiting compound. For airplanes
listed under Group 1 in the service
bulletin, the service bulletin also
includes instructions for replacing
grease in the undercut of the aft
trunnion with corrosion-inhibiting
compound. These actions will prevent
moisture from entering the aft trunnion
and undercut areas, where such
moisture can lead to the formation of
corrosion pits. (Airplanes listed under
Group 2 do not have an undercut area.)
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously, except as
discussed below.

Differences Between Service Bulletin
and This AD

Operators should note that, although
the effectivity listing of the service
bulletin includes airplanes having line
numbers (L/N) 2 through 29 inclusive;

except L/N’s 10, 14, and 18; this
proposed AD would apply to airplanes
having L/N’s 1 through 29 inclusive,
except L/N’s 10, 14, and 18. The FAA
has determined that the subject area on
the airplane with L/N 1 is identical to
the subject areas on the Model 777-200
series airplanes listed in the service
bulletin; therefore, the airplane with L/
N 1 is also subject to the identified
unsafe condition. Also, Note 3 has been
included in this proposed AD to clarify
that L/N 1 has the configuration of a
Group 1 airplane.

Operators also should note that,
although the service bulletin specifies
that the manufacturer may be contacted
for instructions on repair of certain
conditions, this AD requires the repair
of those conditions to be accomplished
in accordance with a method approved
by the FAA, or in accordance with data
meeting the type certification basis of
the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Cost Impact

There are approximately 26 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 12
airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 36 work
hours per airplane to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour.
Required parts would cost
approximately $13,228 per airplane.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $184,656, or $15,388 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
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it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2000-NM-147-AD.

Applicability: Model 777-200 series
airplanes; line numbers (L/N) 1 through 29
inclusive, except L/N’s 10, 14, and 18;
certificated in any category; except those on
which the outer cylinder of the main landing
gear (MLG) has been replaced in accordance
with Boeing Service Bulletin 777-32-0003,
dated October 9, 1997.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent stress corrosion cracking and
consequent fracture of the aft trunnion of the
outer cylinder of the MLG, which could
result in collapse of the MLG, accomplish the
following:

Replacement of Bushings

(a) Within 5 years and 300 days since date
of manufacture of the airplane, or within 1
year after the effective date of this AD,
whichever occurs later, replace bushings in
the aft trunnion of the outer cylinder with
new bushings by doing paragraphs (a)(1),
(a)(2), (a)(3), and (a)(4) of this AD; as
applicable; in accordance with Boeing Alert
Service Bulletin 777-32A0025, dated April 6,
2000.

(1) Remove bushings in the aft trunnion of
the outer cylinder of the MLG.

(2) Perform a one-time detailed visual
inspection of the aft trunnion area for
corrosion or other damage.

(3) For airplanes listed in Group 1 of the
service bulletin and the airplane having L/N
1: Replace grease in the undercut of the aft
trunnion with corrosion-inhibiting
compound.

(4) Install new bushings with corrosion-
inhibiting compound.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Note 3: For the purposes of this AD, the
airplane having L/N 1 is considered to have
the configuration of a Group 1 airplane.

Corrective Action

(b) If any corrosion or other damage is
found during the inspection required by
paragraph (a)(2) of this AD: Prior to further
flight, repair in accordance with Boeing Alert
Service Bulletin 777-32A0025, dated April 6,
2000; except, where the service bulletin
specifies to contact Boeing for instructions,
prior to further flight, repair in accordance
with a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA; or in accordance with data meeting the
type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative (DER) who has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair
method to be approved by the Manager,
Seattle ACO, as required by this paragraph,
the approval letter must specifically
reference this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO, FAA. Operators shall submit their
requests through an appropriate FAA

Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
December 22, 2000.
John J. Hickey,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-33343 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
[Docket No. RM96-1-015]

Standards for Business Practices of
Interstate Natural Gas Pipelines

December 21, 2000.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of staff technical
conference.

SUMMARY: In Order No. 587-M, 65 FR
7728 (Dec. 11, 2000), the Federal Energy
Regulatory Commission directed its staff
to convene a technical conference
concerning standards to permit shippers
to designate and rank the contracts
under which gas will flow on a
pipeline’s system. This notice
establishes the date for the conference
and the procedures by which interested
parties can seek to participate in the
conference.

DATES: The conference will be held
February 27, 2001. Those interested in
making presentations or participating in
discussions should indicate their
interest by January 16, 2001 by a letter
addressed to the Secretary, Federal
Energy Regulatory Commission.
ADDRESSES: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington DC, 20426.

FOR FURTHER INFORMATION CONTACT:
Michael Goldenberg, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
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SUPPLEMENTARY INFORMATION:

Take notice that on February 27, 2001,
the Staff of the Federal Energy
Regulatory Commission will hold a
public conference to discuss cross-
contract ranking and confirmation
standards as directed by the
Commission in Order No. 587-M.* The
conference will begin at 9:30 a.m. at the
Commission’s offices, 888 First Street,
N.E., Washington, DC. All interested
persons are invited to attend.

Cross-contract ranking refers to the
ability of shippers to allocate gas
supplies across transportation contracts
so that the shipper can choose the
contract which provides for the most
economical transportation. The Gas
Industry Standards Board (GISB) had
considered a standard for cross-contract
ranking which relied on entity-to-entity
confirmation, but a number of parties
raised objections to using this method of
confirmation. As set forth in Order No.
587-M, the purpose of this conference
is to obtain additional information about
how confirmation is now conducted, to
clarify what issues are in dispute, and
to determine if common ground
between the parties can be found.
Among the issues identified by the
Commissions to be considered at the
conference are:

* How confirmation takes place using
entity-to-entity confirmation and
contract confirmation.

» How package identification
currently is used in nomination and
confirmation processes.

» How the issues relating to cross-
contract ranking differ depending on the
nomination model used by the pipeline,
i.e., pathed, non-pathed, or pathed non-
threaded.

* Whether cross-contract ranking can
be achieved efficiently without entity-
to-entity confirmation.

» Whether verification of a shipper’s
contractual priority needs to occur on a
daily basis through the confirmation
process or whether priority can be
verified in other ways, for example, by
examining the shipper’s contract or
using the Index of Customers.

* Whether a uniform resolution of the
need for supplemental information is
needed or whether this issue can be
resolved on a case-by-case basis, for
example, by requiring those pipelines
that previously provided contract
information to continue that practice,
while not imposing additional burdens
on other pipelines.

1 Standards for Business Practices of Interstate
Natural Gas Pipelines, Order No. 587-M, 65 FR
77285(Dec. 11, 2000), 93 FERC {61,223 (November
30, 2000), IIT FERC Stats. & Regs. Regulations
Preambles q _(Nov. 30, 2000).

* Whether, if confirmation of
transportation priority is needed, a
priority indicator would be a reasonably
burden-free method of transmitting the
information.2

* Whether entity-to-entity
confirmation has value in simplifying
the confirmation process or whether
further disaggregation to the gas package
identification level is necessary.

» Whether gas package identification
would protect customers against the
possibility that the seller will allocate
all gas supplies to the highest price
contract or whether such protection can
be better achieved through the contract
between buyer and seller. For instance,
even if confirmation was at the package
identification level, the seller would
still rank the most expensive package
first.

* Whether limiting confirmations to
producers, rather than working interest
owners, meaningfully reduces the
confirmation burden.

* Whether producers can use
independent third-parties, as opposed to
commercially interested point operators,
to handle the confirmation process with
respect to that information considered
the most sensitive.

In order to understand the issues
raised by the parties, information is
needed on the methods by which
pipelines currently conduct
nominations and confirmations. The
conference, therefore, will be organized
in two stages. The first stage will consist
of presentations of factual information
describing how the current nomination
and confirmation process operates. The
second will involve discussions among
market participants as to the issues
raised with respect to whether and how
to standardize the confirmation process
to permit cross-contract ranking.

The presentations should provide
perspective on the ways in which
pipelines across the grid now conduct
nominations and confirmations. Such
information should include: how
different pipelines confirm, whether
using the contract and entity-to-entity
models or other models; how
nominations and confirmations differ
depending on whether the pipeline uses
the pathed, non-pathed, or pathed non-
threaded model; how package IDs are
used; and the different confirmation
models used in the production area.

Persons interested in making
presentations or participating in the
discussions should indicate their
interest by January 16, 2001, by a letter

2See Comments on Proposed Rule of National
Fuel Gas Distribution Corporation, Docket No.
RM96-1-015, at 8 (filed August 7, 2000) (proposing
use of capacity-type indicator to transmit
information about transportation priorities).

addressed to the Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
and should refer to Docket No. RM96—
1-015. Each request to participate must
include a contact person, telephone
number and E-mail address.

Each request also must indicate
whether the person is interested in
making a presentation or participating
in the issue discussion. For those
interested in making presentations, the
request should indicate what topics the
presentation will cover and how broadly
the speaker can address nomination and
confirmation practices with respect to
multiple pipelines. Because of the need
to limit the number of presentations,
those with common interests are
encouraged to choose a single
spokesperson to represent their
interests. Those interested in
participating in the issue discussion
should indicate what topics they are
interested in discussing.

After receipt of the requests, a
subsequent notice will be issued setting
forth the conference format. Depending
on the number of presentations, it may
be necessary for presenters to meet with
staff prior to the conference or through
conference calls to coordinate the
presentations.

The conference will be transcribed, so
those not attending can review the
proceedings. Additional comments on
the issues raised by the conference can
be filed within 30 days of the
conference.

The Capitol Connection offers all
Open and special FERC meetings live
over the Internet as well as via
telephone and satellite. For a reasonable
fee, you can receive these meetings in
your office, at home or anywhere in the
world. To find out more about The
Capitol Connection’s live Internet,
phone bridge, or satellite coverage,
contact David Reininger or Julia Morelli
at (703) 993—-3100 or visit the website
(www.capitolconnection.gmu.edu). The
Capitol connection also offers FERC
Open Meetings through its Washington,
DC area television service.

In addition, National Narrowcast
Network’s Hearing-On-The-Line service
covers all FERC meetings live by
telephone so that interested persons can
listen at their desks, from their homes,
or from any phone, without special
equipment. Billing is based on time on-
line. Call (202) 966—2211.

Those interested in obtaining
transcripts of the conference need to
contact Ace Federal Reporters, at 202—
347-3700. Anyone interested in
purchasing videotapes of the meeting
should call VISCOM at (703) 715—-7999.



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Proposed Rules

82963

Questions about the conference
should be directed to: Michael
Goldenberg, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426; 202—-208-2294,
michael.goldenberg@ferc.fed.us.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33324 Filed 12-28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-251701-96]
RIN 1545-AU76

Electing Small Business Trust

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
notice of proposed rulemaking by cross
reference to temporary regulations; and
notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
qualification and treatment of electing
small business trusts (ESBTs). The
proposed regulations interpret the rules
added to the Internal Revenue Code
(Code) by section 1302 of the Small
Business Job Protection Act of 1996 and
section 1601 of the Taxpayer Relief Act
of 1997. In addition, the text of the
temporary regulations published
elsewhere in this issue of the Federal
Register also serves as the text of these
proposed regulations with respect to an
ESBT or a trust described in section
401(a) or section 501(c)(3) that is
exempt from taxation under section
501(a) not being treated as a deferral
entity for purposes of § 1.444-2T. The
proposed regulations affect S
corporations and certain trusts that own
S corporation stock. This document also
provides notice of a public hearing on
these regulations.

DATES: Written or electronic comments
must be received by April 4, 2001.
Requests to speak (with outlines of oral
comments to be discussed) at a public
hearing scheduled for April 25, 2001, at
10 a.m. must be received by April 4,
2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-251701-96), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered between the hours of 8 a.m.

and 5 p.m. to: CC:M&SP:RU (REG—
251701-96), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the ‘““Tax Regs” option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax__regs/
regslist.html. The public hearing will be
held in the Internal Revenue Building
Auditorium, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Bradford Poston or James A. Quinn,
(202) 622-3060; concerning submissions
and the hearing, Sonya M. Cruz, (202)
622-7190; (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information in this
notice of proposed rulemaking have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control numbers 1545-1523 and 1545—
1591.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) relating to
S corporations and electing small
business trusts (ESBTs). Section 1302 of
the Small Business Job Protection Act of
1996, Public Law 104-188 (110 Stat.
1755) (August 20, 1996) (the 1996 Act),
amended sections 641 and 1361 of the
Code to permit an ESBT to be an S
corporation shareholder. Further
amendments were made to section
1361(e) by the Taxpayer Relief Act of
1997, Public Law 105—-34 (111 Stat.
1601(c)(1)) (August 5, 1997). Prior
section 641(d) was redesignated as
section 641(c) by the Internal Revenue
Service Restructuring and Reform Act of
1998, Public Law 105-206 (112 Stat.
6007(f)(2)) (July 22, 1998).

Explanation of Provisions

Overview

Prior to the 1996 Act, the only trusts
that were permitted S corporation
shareholders were wholly-owned
grantor trusts, voting trusts, certain
grantor trusts after the grantor’s death,
and qualified subchapter S trusts
(QSSTs). These trusts are not taxed at
the trust level, and the deemed owner
or owners are taxed directly on the tax
items of the trusts, except for certain
testamentary trusts described in
§1.1361-1(j)(7)(ii). QSSTs are required
to have a single income beneficiary, and
all of the income must be currently
distributed to such beneficiary. The
1996 Act created ESBTs to allow more
flexibility in the types of trusts that are
permitted S corporation shareholders
and, in particular, to facilitate family
financial planning. H. Rep. No. 586,
104th Cong., 2d Sess. 82 (1996), S. Rep.
No. 281, 104th Cong., 2d Sess. 46
(1996). Unlike a QSST, an ESBT may
have multiple beneficiaries and may
also accumulate trust income.

Section 1361(e)(1) defines the term
electing small business trust as any trust
if: (1) The trust does not have as a
beneficiary any person other than an
individual, an estate, or an organization
described in section 170(c)(2) through
(5); (2) no interest in the trust was
acquired by purchase; and (3) an
election has been made with respect to
the trust.

Section 1361(c)(2)(B)(v) provides that,
for purposes of section 1361(b)(1) (the S
corporation shareholder limitations),
each potential current beneficiary of an
ESBT will be treated as a shareholder.
During any period that there is no
potential current beneficiary of an
ESBT, the trust shall be treated as the
shareholder.

ESBT Beneficiaries

Notice 97—49 (1997-2 C.B. 304)
clarifies the definitions of beneficiary
(for purposes of section 1361(e)(1)(A)(i))
and potential current beneficiary (for
purposes of section 1361(e)(2)) and also
clarifies the treatment of ESBT
distributions. The proposed regulations,
when finalized, will modify and replace
the rules of Notice 97—49.

Beneficiary

The proposed regulations provide
guidance as to who is an ESBT
beneficiary. Generally, a beneficiary
includes any person who has a present,
remainder, or reversionary interest in
the trust other than a remote, contingent
interest. If an ESBT makes distributions
to another trust (the distributee trust),
the distributee trust is not treated as a
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beneficiary of the ESBT. However, the
beneficiaries of the distributee trust will
be counted as beneficiaries of the ESBT.
Persons whose future beneficial interest
is so remote as to be negligible are not
beneficiaries. Generally, when the
probability that a person will receive
any distribution from the trust is less
than 5 percent, at a particular time, that
person’s interest would be so remote as
to be negligible. Finally, the term
beneficiary does not include a person in
whose favor a power of appointment
may be exercised until the power is
actually exercised.

Interests Acquired by Purchase

The proposed regulations provide
guidance regarding the prohibition on
acquiring an interest in an ESBT by
purchase. The proposed regulations
provide that the prohibition applies if
any portion of a beneficiary’s basis in
the beneficiary’s interest is determined
under section 1012. Thus, a part-gift,
part-sale of a beneficial interest will
terminate the trust’s status as an ESBT.
Beneficiaries may not purchase interests
in the trust, but the ESBT itself is
allowed to purchase S corporation
stock.

Grantor Trusts

The proposed regulations provide that
a trust, all or a portion of which is
treated as owned by an individual under
subpart E, part I, subchapter J, chapter
1 of the Internal Revenue Code (Code)
(a grantor trust), may elect to be an
ESBT. The Treasury Department and the
IRS believe that Congress did not intend
to preclude this type of trust, which is
a common family estate planning tool,
from electing ESBT status. The
proposed regulations provide rules for
the treatment of grantor trusts electing
ESBT status.

Potential Current Beneficiaries

The proposed regulations provide that
the term potential current beneficiary
means, with respect to any period, any
person who at any time during such
period is entitled to, or at the discretion
of any person may receive, a
distribution from the principal or
income of the trust. In general, a person
who may receive a distribution from the
ESBT under a currently exercisable
power of appointment is a potential
current beneficiary. In addition, in the
case of an ESBT that is a grantor trust,
the proposed regulations provide that
the deemed owner of the grantor trust is
also to be treated as a potential current
beneficiary.

Under the definitions set forth in the
proposed regulations, a potential
current beneficiary is not necessarily a

beneficiary of the trust and vice versa.
For example, a person in whose favor
property could currently be appointed,
but to whom no such appointment has
been made, is a potential current
beneficiary, but not a beneficiary.
Conversely, a person who is a non-
contingent remainder beneficiary of a
non-grantor trust is a beneficiary, but
not a potential current beneficiary.

The proposed regulations provide
special rules if current distributions can
be made to a distributee trust. If the
distributee trust does not qualify to be
a shareholder of an S corporation under
section 1361(c)(2)(A), then the trust is
considered the potential current
beneficiary and thus a shareholder. In
that case, the corporation’s S election
terminates because the corporation has
an ineligible shareholder. For this
purpose, a trust is deemed to qualify to
be a shareholder of an S corporation
under section 1361(c)(2)(A) if it would
be eligible to make a QSST or ESBT
election if it owned S corporation stock.

If the distributee trust does qualify to
be a shareholder of an S corporation
under section 1361(c)(2)(A), in general,
the potential current beneficiaries of the
distributing ESBT will include the
potential current beneficiaries of the
distributee trust. However, if the
distributee trust is a former grantor trust
prior to the owner’s death (that is, a
trust described in section
1361(c)(2)(A)(ii)), or is a trust receiving
a distribution of S stock from a
decedent’s estate (that is, a trust
described in section 1361(c)(2)(A)(iii)),
the estate of the decedent is treated as
the only potential current beneficiary of
the trust . In no case will the same
person be counted twice when
determining the number of S
corporation shareholders.

ESBT Election

Notice 97-12 (1997-1 C.B. 385)
provides the procedures for making the
ESBT election. Under that notice, the
ESBT election is required to contain
certain information and representations,
and is required to be filed with the
service center where the S corporation
files its income tax returns. These
proposed regulations, when finalized,
will modify and replace the rules in
Notice 97-12.

Under the proposed regulations, the
trustee of an ESBT makes a single ESBT
election by filing a statement with the
service center where the ESBT files its
Form 1041, U.S. Income Tax Return for
Estates and Trusts. This procedure will
be more convenient for taxpayers than
the procedures of Notice 97-12 if the
ESBT holds stock in more than one S
corporation. No trust documents are

required to be attached to the election
statement.

The proposed regulations provide that
if a trust satisfies the ESBT requirements
and makes an ESBT election, the trust
will be treated as an ESBT for federal
income tax purposes as of the effective
date of the ESBT election. These
effective dates generally follow the rules
of §1.1361-1(j)(6)(iii) for qualified
subchapter S trust (QSST) elections.
Protective ESBT elections, which are
intended to become effective only if the
trust fails to satisfy the requirements for
a trust described in section
1361(c)(2)(A)(@i) through (iv), are
prohibited. Unlike a protective QSST
election, a protective ESBT election
could result in a change in the
incidence of taxation from the owner of
the trust to the trust itself. If a trust fails
to qualify as an eligible S corporation
shareholder under section 1361(c)(2),
and consequently the S corporation
election is ineffective or terminated,
relief may be available under section
1362(f) for an inadvertent ineffective S
corporation election or an inadvertent S
corporation termination.

Conversions of QSSTs and ESBTs

Rev. Proc. 98—-23 (1998—-1 C.B. 662)
provides procedures for the conversion
of a QSST to an ESBT and an ESBT to
a QSST. The proposed regulations,
when finalized, will modify and replace
the procedures of Rev. Proc. 98-23 and
provide rules with respect to these
conversions.

The conversion procedure provided
in the proposed regulations differs from
that provided in Rev. Proc. 98-23, in
that the election must be filed with the
service center where the trust files its
income tax return, as well as with the
service center where the S corporation
files its income tax return. The election
must be filed in both service centers if
the service center for the trust is
different from the service center for the
S corporation because QSST elections
are filed with the service center where
the S corporation files its income tax
return and ESBT elections will be filed
where the trust files its income tax
return under the new procedures set
forth in these proposed regulations,
when finalized. The IRS and the
Treasury Department specifically
request comments on whether the rules
for filing QSST elections similarly
should be changed to permit the filing
of a QSST election with the service
center where the trust files its return
rather than with the service center for
the S corporation(s).
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Consent to the S Corporation Election

Notice 97—12 provides that, for
purposes of the ESBT’s consent to the S
corporation election under section
1362(a), only the trustee needs to
consent to the S corporation election
because the ESBT is taxed on the S
corporation’s income and the trustee
makes the ESBT election. These
proposed regulations, when finalized,
will modify and replace the rules in
Notice 97-12.

Under the proposed regulations, if the
ESBT is also a grantor trust, the deemed
owner must also consent to the S
corporation election because such
owner will be taxed on all or a portion
of the S corporation’s income. If there is
more than one trustee, the trustee or
trustees with authority to legally bind
the trust must consent to the S
corporation election.

ESBT Taxation

The proposed regulations provide
that, for federal income tax purposes, an
ESBT consists of an S portion, a non-S
portion, and in some instances a grantor
portion. The items of income,
deduction, and credit attributable to any
portion of the ESBT treated as owned by
a person under the grantor trust rules of
subpart E, including S corporation stock
and other property (the grantor portion),
are taken into account on that
individual’s tax return pursuant to the
normal rules applicable to grantor
trusts. Other items of income,
deduction, and credit are, pursuant to
these proposed regulations, attributed to
either the S portion, which includes the
S corporation stock, or the non-S
portion, which includes all other assets
of the trust. The S portion is subject to
tax under the special rules of section
641(c), while the non-S portion is
subject to the normal trust taxation rules
of subparts A through D of subchapter

The proposed regulations provide that
if an otherwise allowable deduction of
the S portion is attributable to a
charitable contribution paid by the S
corporation, the contribution will be
deemed to be paid by the S portion
pursuant to the terms of the trust’s
governing instrument within the
meaning of section 642(c)(1). The other
requirements of section 642(c)(1) must
also be met for the contribution to be
deductible by the S portion, and the
deduction is limited to the amount of
the gross income of the S portion. If a
payment is made to a charitable
organization by the ESBT pursuant to
the terms of its governing instrument,
such payment is deductible, subject to
the provisions of section 642(c)(1), to

the extent it is paid from the gross
income of the non-S portion of the trust.
Thus, if the ESBT contributes S
corporation stock to a charitable
organization, no deduction is allowed
under section 642(c)(1) because the
contribution is not paid out of the gross
income of the non-S portion.

The proposed regulations provide
guidance regarding the treatment of
proceeds received by an ESBT from the
sale of S corporation stock when income
from the sale is reported on the
installment method under section 453.
The income recognized with respect to
the installment proceeds is taken into
account by the S portion. The interest
on the installment obligation is taken
into account by the non-S portion.

The proposed regulations provide that
if a trust holds S corporation stock and
is already an eligible S corporation
shareholder and the trust makes an
ESBT election during the trust’s taxable
year, the electing trust will be treated as
a separate taxpayer for purposes of
allocating S corporation items under
section 1377(a)(1). However, the ESBT
election does not result in the prior trust
being treated as terminating its entire
interest in its S corporation stock for
purposes of § 1.1377-1(b), unless the
prior trust is one described in section
1361(c)(2)(A)(ii) or (iii). Therefore, the S
corporation is generally not permitted to
make the election to terminate the
taxable year under section 1377(a)(2).
The trust will be treated as a single
taxpayer for purposes of determining
the taxation of distributions from the
trust. Thus, distributions made after the
effective date of the ESBT election may
still carry out distributable net income
of the trust earned during the taxable
year before the effective date of the
ESBT election.

The proposed regulations provide that
for purposes of determining whether the
exception to estimated taxes under
section 6654(d)(1)(B) applies, the trust
will not be considered a different
taxpayer as a result of the ESBT
election. Therefore, if the ESBT makes
estimated tax payments equal to 100
percent of the prior year’s tax liability,
no ]ilenalties will apply.

The proposed regulations provide that
interest expenses paid on loans used to
purchase the S corporation stock must
be allocated to the S portion of the ESBT
but are not deductible by the S portion
because they are not administrative
expenses.

ESBT Terminations

The proposed regulations provide that
generally a trustee must seek the
consent of the Commissioner to revoke
its ESBT election by obtaining a private

letter ruling. However, the
Commissioner’s consent is granted for
revocations that occur on the conversion
of an ESBT to a QSST under the
procedures set forth in the proposed
regulations.

The proposed regulations provide that
if an ESBT fails to meet the definitional
requirements of an ESBT under section
1361(e), the trust’s ESBT status
terminates immediat